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STATEMENT OF QUESTIONS PRESENTED. 

Preliminary Statement. 

Under the law as it existed in 1938, a donor was required 
to file a gift tax return and pay a gift tax on all gifts in 
excess of $5,000. If the gift was less than $5,000, no re¬ 
turn was required and no tax was due. Donor was allowed 
an exclusion of $5,000 on each separate gift except in cases 
where the gift was of a future interest in property. Where 
a gift was made to a trust, the donor was entitled to the 
$5,000 exclusion because the gift was held to be a gift of 
a present interest in property. 

L 

Where the Commissioner ruled that gifts to trusts were 
gifts of future interests in property; and where thereafter 
the Tax Court decided in some twenty cases that gifts to 
trusts were gifts of present interests in property; and 
where thereafter the Court of Appeals for the Seventh 
Circuit, in the case of Com. v. Wells, 88 Fed. (2d) 339, 
and the Court of Appeals for the Third Circuit, in the case 
of Com. v. Krebs, 90 Fed. (2d) 880, affirmed the Tax Court 
decisions; and where thereafter the Commissioner of 
Internal Revenue acquiesced in these various decisions and 
adopted these decisions as the law of his office; can he 
thereafter change the law and make the changed law 
apply retroactively in order to enable him to collect a gift 
tax and a penalty for failure to file a gift tax return on 
gifts to trusts made in 1938, when under the law as then 
being administered in the Commissioner’s office, no gift tax 
return was required and no gift tax was due? 

IL 

Has the Commissioner the power to propose the assess¬ 
ment of a gift tax before a gift tax return is filed by the 


taxpayer or on behalf of the taxpayer by the Collector of 
Internal Revenue or the Commissioner? 

m. 

Upon a trial in the Tax Court there is a presumption 
that the Commissioner’s proposed assessment of a gift tax 
is correct and the duty of going forward with the evidence 
rests upon the taxpayer. Where the taxpayer offers evi¬ 
dence sufficient to overcome this presumption of correct¬ 
ness, can the Tax Court base its decision on the presump¬ 
tion which has passed out of the case? 
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No. 10,744. 

BRIEF AND APPENDICES FOR PETITIONER. 


UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


ESTATE OF LOUIS STOCKSTROM, Deceased, ARTHUR 
STOCKSTROM, Executor, 

Petitioner, 

vs. 

COMMISSIONER OF INTERNAL REVENUE, 
Respondent 


On Petition for Review of the Decision of the Tax Court 
of the United States. 


JURISDICTIONAL STATEMENT. 

This case originated in the Tax Court of the United 
States. The Commissioner mailed the taxpayer a ninety* 
day letter and the taxpayer appealed to the Tax Court in 
dne time. 

The Tax Court’s decision was rendered April 25, 1950. 
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A petition for rehearing was filed on May 19, 1950, and 
denied on May 24, 1950. 

Petition for review by this court was timely filed June 
21, 1950. 

No gift tax return was filed and this court, therefore, 
has jurisdiction under Section 1141 (b) of the Internal 
Revenue Code. 

STATEMENT OF THE CASE. 

On January 6, 1936, Louis Stockstrom, deceased, created 
ten irrevocable trusts and made gifts to each separate 
trust. At that time the Commissioner of Internal Revenue 
was holding that gifts to trusts were gifts of future inter¬ 
ests in property. In accordance with the Commissioner’s 
ruling, taxpayer did not take any exclusions for any of the 
gifts. The law allowed a $5,000 exclusion for each gift 
except gifts of future interests in property. The taxpayer 
filed gift tax returns for each gift and paid the tax shown 
due thereon. 

Certain taxpayers, being dissatisfied with the Commis¬ 
sioner’s ruling to the effect that gifts to trusts were gifts 
of future interests in property and not entitled to the 
exclusions, appealed to the Tax Court. In some twenty 
decisions the Tax Court held that the Commissioner was 
in error and that gifts to trusts were gifts of present 
interests in property and, therefore, entitled to the exclu¬ 
sions. In the Wells case (88 Fed. [2d] 339) and the Krebs 
case (90 Fed. [2d] 880) the Courts of Appeals for the 
Seventh Circuit and for the Third Circuit, respectively, 
affirmed the Tax Court. Thereafter the Commissioner 
acquiesced in all of these decisions and adopted as a rule 
of his office that all gifts to trusts were gifts of present 
interests in property. 
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While the Commissioner was willing to concede, in 
accordance with the various court decisions, that gifts to 
trusts were entitled to the exclusions, he was not satisfied 
with the law. He then went before Congress and had a 
clause, Sec. 505, inserted in the Revenue Act of 1938, 
which provided that after January 1, 1939, no gifts to 
trusts should be entitled to exclusions. Section 505 was 
inserted as an amendment to Sec. 504 (b) of the Eevenue 
Act of 1932. 

The taxpayer thereafter filed claims for refund, con¬ 
tending that he was entitled to a $5,000 exclusion for each 
gift made in 1936 to the ten separate trusts. The Com¬ 
missioner allowed said claims for refund and ruled that 
the gifts to these ten separate trusts were gifts'of present 
interests in property. 

In 1937 the taxpayer made some additional gifts to 
these ten separate trusts. He filed gift tax returns and 
took the exclusions. The Commissioner examined the 
returns, approved them and allowed the exclusions. 

> 

Thereafter, in 1938, the taxpayer made ten separate 
gifts—one to each of the said trusts. Each gift was less 
than $5,000. In harmony with the ruling then in effect in 
the Commissioner’s office, the taxpayer filed no gift tax 
return and paid no tax. 

Sometime in 1943 the Commissioner changed the law of 
his office and held that gifts to trusts, wherein the gifts 
were of future interests in property, should not be allowed 
the exclusion. 

In 1948 the Commissioner sent the taxpayer a ninety- 
day letter in which he asserted that there was a gift tax 
due by reason of the ten separate gifts made by the tax¬ 
payer to the ten separate trusts in 1938. If a gift tax 
return had been filed, the proposed tax would have been 
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barred by limitations. In bis letter, the Commissioner 
proposed to assess a gift tax in the amount of $5,191.87 
and a penalty in the sum of $1,297.97. Tbe penalty was 
asserted because the taxpayer failed to file a return, 
although the law, as being administered in the Commis¬ 
sioner’s office, did not require a return. 

After receiving the notice of deficiency the taxpayer 
appealed to the Tax Court, where the action of the Com¬ 
missioner was affirmed on April 25, 1950. A petition for 
review was timely filed and the case is now before this 
Court for consideration. 


STATUTES AND REGULATIONS. 

The statutes and regulations, being lengthy, are set forth 
in Appendix A. 
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STATEMENT OF POINTS. 

L 

The Commissioner, having adopted as a rule of law that 
gifts to trusts were entitled to the statutory exclusions, 
and this rule having received both judicial and congres¬ 
sional approval, and being in force and effect in 1938 when 
the gifts in question were made, cannot change this rule 
and make it apply retroactively. 

Helvering v. Reynolds, 306 U. S. 110. 

n. 

When the Tax Court held that gifts to trusts were en¬ 
titled to the exclusions and these decisions were affirmed 
on appeal by the Courts of Appeal and when the Com¬ 
missioner thereafter acquiesced in these decisions and 
adopted these decisions as the rule of his office, this 
became the law of the land and the Commissioner and 
all taxpayers were bound by it. 

Section 3791 (a) (2), I. R. C. 

m. 

The taxpayer having followed the rules and regulations 
in force and effect in the Commissioner’s office and having 
failed to file a gift tax return in compliance with these 
rules and regulations, the Commissioner is now estopped 
to assert that the taxpayer failed to file a return, and the 
tax is barred by limitations. 

Stems v. United States, 291 U. S. 54. 

IV. 

While literally this is a case of failure to file a return, 
it is not a failure within the meaning of the statute. 

Balkan Nat. Ins. Co. v. Com., 101 Fed. (2d) 75. 
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V. 

The Commissioner is without power to propose the 
assessment of a gift tax unless and until a gift tax return 
is filed. 

Sec. 3612, I. R. C.; 

Commissioner’s Regulations #79, Art. 29. 

VL 

The Commissioner was without power to assess a 
penalty for failure to file a return. He is estopped to 
claim a penalty for failure to file a return, when the 
rules of his office did not require a return to be filed. 

Regulations #79, Art. 29. 

vn. 

There was no evidence before the Tax Court upon 
which it could base its opinion. The Tax Court frankly 
admitted this to be a fact. The court then based its 
opinion upon the presumption that the action of the 
Commissioner was prima facie correct. When the tax¬ 
payer came forward at the trial with evidence, the pre¬ 
sumption passed out of the case and there was nothing 
before the Tax Court to form the basis of its opinion. 

Crude Oil Corp. v. Com., 161 Fed. (2d) 809; 

Wiget v. Becker, 84 Fed. (2d) 706. 


SUMMARY OF ARGUMENT. 


(a) The Commissioner and the taxpayer are opponents 
playing a game of tax chess. Congress makes the rules 
of the game. The Commissioner and the courts interpret 
these rules. When the game is completed, the Commis¬ 
sioner cannot change his interpretation of the rules and 
make that interpretation apply to a completed game. 

In the case at bar the game was completed in 1938 when 
the gift was made. The interpretation of the rules of the 
game for the entire year of 1938 (and for many years 
thereafter) did not require a gift tax return to be filed 
and did not require that any tax be paid where the gifts 
were made to trusts and where each gift was less than 
$5,000. 

In 1948 the Commissioner notified the taxpayer, in a 
ninety-day letter, that he had changed his interpretation 
of the rules which applied to the game played in 1938, 
and that he proposed to assess a tax on gifts made in 
1938. The action of the Commissioner is arbitrary, capri¬ 
cious and contrary to all known principles of fairness and 
justice. 

(b) No gift tax return was filed by taxpayer; no return 
was filed for or on his behalf by the Collector of Internal 
Revenue or the Commissioner, as required by law. Until 
a gift tax return has been filed, the Commissioner has no 
power or authority to propose the assessment of a tax. 

(c) The Commissioner was without power to propose 
the assessment of a penalty for failure to file a gift tax 
return. 

(d) The Tax Court based its opinion upon the ground 
that the action of the Commissioner in proposing to assess 
a gift tax was prima facie correct. When the taxpayer 
came forward with evidence at the trial, this presump¬ 
tion passed out of the case and there was nothing before 
the Tax Court upon which it could base its opinion. 
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ARGUMENT. 

L 

If we knew what makes the law, there would be no 
difficulty in deciding this case. 

Petitioner contends that in 1938 the law was to the effect 
that where gifts were made to trusts, each gift was en¬ 
titled to a $5,000 exclusion. Petitioner bases his conten¬ 
tion on the following facts: 

(a) The Revenue Act of 1932, Section 504 (b), provided 
that each separate gift should be entitled to an exclusion 
of $5,000 (except gifts of future interests in property). 
Section 507 of the same Act provided that no gift tax re¬ 
turn was required to be filed when the gifts were less than 
$5,000 and were not gifts of future interests in property. 

(b) The problem for solution is “what are future inter¬ 
ests in property?” 

(c) In 1932 the Commissioner ruled that gifts to trusts 
were gifts of future interests in property. 

(d) On appeal by certain taxpayers to the Tax Court, 
that court held that gifts to trusts were gifts of present in¬ 
terests in property. 

(e) The Commissioner appealed two cases, Com. v. 
Wells, 88 Fed. (2d) 339, and Com. v. Krebs, 90 Fed. (2d) 
880, and the Court of Appeals for the Seventh Circuit, in 
the Wells case, and the Court of Appeals for the Third 
Circuit, in the Krebs case, affirmed the ruling of the Tax 
Court. 

(f) The Commissioner then sought certiorari to the Su¬ 
preme Court, but the Solicitor General held that the Court 
of Appeals decisions were correct rulings on the law. 
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(g) The Commissioner then acquiesced in all of the 
court decisions and adopted as a rule of his office that 
gifts to trusts were gifts of present interests in property, 
and each gift was entitled to the statutory exclusion of 
$5,000. 

(h) The Commissioner then went before Congress and 
had the law of his office changed. He prevailed upon Con¬ 
gress to insert a clause (Section 505) in the Revenue Act 
of 1938, which provided that after January 1, 1939, gifts 
to trusts should not be entitled to exclusions. Section 
505 was inserted as an amendment to Section 504 (b) of 
the Revenue Act of 1932. 

If the law in 1938 was not to the effect that gifts to 
trusts were entitled to the $5,000 exclusion, then why did 
Congress change the law? 

Why did Congress, in the Revenue Act of 1938, provide 
that after January 1, 1939, gifts to trusts should not be 
entitled to the exclusions? 

We contend that we have here a Congressional recogni¬ 
tion of the law as it existed in 1938. 

When the Tax Court decided the Krebs case and the 
Commissioner appealed, and on the appeal, the Court of 
Appeals for the Third Circuit held that gifts to trusts 
were entitled to the exclusion, this became the law of the 
Krebs case. The parties to that case—the Commissioner 
and Krebs—were bound by the law as declared by the 
court. 


When the Commissioner acquiesced in the Krebs de¬ 
cision, he announced that he would apply the law of the 
Krebs case to all of the cases then pending in his office. 
The law of the Krebs case then became the law as applied 
to all taxpayers. 
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The effect of the Commissioner’s acquiescence in a court 
decision is best stated by the Commissioner in the follow¬ 
ing announcement: 

“Announcement Relating to Decision of the Tax Court 
of the United States, Formerly Known as the. 

United States Board of Tax Appeals. 

“In order that taxpayers and the general public 
may be informed whether the Commissioner has 
acquiesced in a decision of The Tax Court of the 
United States, formerly known as the United States 
Board of Tax Appeals, disallowing a deficiency in tax 
determined by the Commissioner to be due, announce¬ 
ment will be made in the semi-monthly Internal Reve¬ 
nue Bulletin at the earliest practicable date. (No an¬ 
nouncements are made in the Bulletin with respect to 
memorandum opinions of The Tax Court.) Notice 
that the Commissioner has acquiesced or non-acqui- 
esced in a decision of The Tax Court relates only to 
the issue or issues decided adversely to the Govern¬ 
ment. Decisions so acquiesced in should be relied 
upon by officers and employees of the Bureau of In¬ 
ternal Revenue as precedents in the disposition of 
other cases.” 

It will be noted that the announcement is addressed to 
taxpayers and the general public, and concludes with the 
statement that “decisions so acquiesced in should be relied 
upon by officers and employes of the Bureau of Internal 
Revenue as precedents in the disposition of other cases.” 

What the Commissioner does when he acquiesces in a 
court decision is to make the law of that case the law of 
all cases wherein the same question is involved. The law 
gives him the power to do this and when he does it, it is 
the equivalent of a regulation which he himself has the 
power to make without the approval of the Secretary. 

Section 3791 (a) (2), L R. C. 
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In the Tax Court, we contended that the Commissioner 
had no right to change this rule of law and make it apply 
retroactively to gifts made in 1938. We relied upon the 
decision in the case of Helvering v. Reynolds, 306 U. S. 110. 

In the Reynolds case, the Reynolds Tobacco Co. bought 
and sold its own stock in 1929. Under the regulations in 
effect at that time, the Commissioner had provided that 
no gain or loss would be recognized when a corporation 
purchased and sold its own stock. In 1933 the Commis¬ 
sioner changed his regulations and sought to hold the 
Reynolds Tobacco Co. liable for a tax on the purchase and 
sale of its own stock in 1929. The Supreme Court held that 
the Commissioner had a right to change his regulations, 
but not to apply the change retroactively. 

The Tax Court held that the Reynolds case did not 
apply because the acquiesence by the Commissioner was 
not as strong as a regulation. In this holding the Tax 
Court erred because an acquiescence is much stronger than 
a regulation. A regulation is promulgated by the Commis¬ 
sioner of his own choice and it is never known whether the 
regulation is valid or invalid until it is passed upon by the 
courts. 

An acquiescence, on the other hand, is forced upon the 
Commissioner by court decisions. The Commissioner con¬ 
tests his construction of a statute by the courts. He con¬ 
tests, first, in the Tax Court, then in the Courts of Appeal 
and sometimes in the Supreme Court. When he unsuc¬ 
cessfully contests his construction of a statute in the Tax 
Court and then in the Courts of Appeal, he finally con¬ 
cludes that the courts are right and that he is wrong. He 
then acquiesces in the court decisions and agrees to abide 
by them in the disposition of all cases in his office. The 
acquiescence by the Commissioner in court decisions is in 
reality a court regulation because it is forced upon the 
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Commssioner by the courts. The Commissioner gets his 
power to acquiesce from Section 3791 (a) (2), L R. C. 
This section provides as follows: 

“The Commissioner may make all such regulations, 
not otherwise provided for, as may have become neces¬ 
sary by reason of any alteration of law in relation to 
Internal Revenue Law.” 

The Commissioner’s acquiescence is, therefore, equiva¬ 
lent to a regulation under the above section of the law. 
We contend that a regulation forced upon the Commis¬ 
sioner by the courts is stronger by far than a regulation 
adopted of his own choosing. We have been unable to find 
any case on the subject but common sense seems to dic¬ 
tate that our conclusion is the correct one and that the 
Tax Court’s conclusion is incorrect. 

n. 

It appears from the record that no gift tax return was 
filed for the gifts made in 1938. Under the law if the 
donor failed to file a return it was the duty of the Collec¬ 
tor of Internal Revenue or the Commissioner to file a 
return for him. (See Section 3612, I. R. C., Appendix A.) 

It will be noted that paragraph (f) of Section 3612 of 
the Code provides as follows: 

“The Commissioner shall determine and assess all 
taxes as to which returns or lists are so made under 
the provisions of this section.” 

Without a return being filed, the Commissioner was 
without power or authority to propose the assessment of 
any tax. 

The Tax Court, in its opinion, seemed to agree with our 
construction of the law and answered by saying “this 
does not help petitioner.” 
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The Tax Conrt overlooked the fact that its jurisdiction 
is founded only upon a proper ninety-day letter being 
given to the taxpayer by the Commissioner. If the Com¬ 
missioner was without power to issue the ninety-day 
letter, the Tax Court was without jurisdiction. 

The Court overlooked its own decision in the case of 
Anderson v. Com., 11 T. C. 841, where the court said: 

“Since, on the date of the mailing of the letter 
purporting to be a notice of deficiency, it appears 
that the tax there involved had already been paid, 
it must be held that the letter was not a valid notice 
of deficiency within the definition of the Internal 
Revenue Code. The inescapable prerequisite of our 
jurisdiction is consequently lacking.” 

If the Tax Court was without jurisdiction, it had no 
power to affirm the void act of the Commissioner in at¬ 
tempting to assess a gift tax without the filing of a gift 
tax return. 

The following cases are in point on the subject under 
discussion: 

Heffeman v. Alexander, 48 Fed. (2d) 855; 

Com. v. Church, 103 Fed. (2d) 254; 

Novo Trading Corp. v. Com., Ill Fed. (2d) 449. 

In 1941, when the Commissioner was examining the 
income tax returns of the taxpayer, he discovered that 
no gift tax return had been filed for the gifts made in 
1938. The Revenue Agent and the taxpayer’s representa¬ 
tive then went to the head of the St. Louis office of the 
Federal Estate and Gift Tax Department. They consulted 
him with reference to failure to file the gift tax return 
and were advised that under the law no return was re¬ 
quired and no tax was due. After the Commissioner dis¬ 
covered all of the facts, if he wanted to claim that a tax 
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was due, it was his duty to immediately file a gift tax 
return. That return would then form the basis for the 
running of the statute of limitations, and unless a tax 
was asserted within a three-year period thereafter, it 
would be barred by limitations. 

In the Heffeman case, supra, the Court said: 

‘‘While it is true that no return was made by the 
partnership as such, yet, upon the discovery that no 
such return had been made, the Collector, as pro¬ 
vided by the Act, made a return for the partnership 
for the year 1917 and this return was as effective for 
the purpose of starting the statute of limitations 
running as if it had been made by the partnership 
itself.” 

After discovering the facts, the Commissioner cannot 
stand idly by and do nothing. He must act within a 
period of three years or he will be barred by limitations. 

m. 

The Commissioner was without power to propose the 
assessment of a penalty for failure to file a gift tax return. 
His own Regulations No. 79, Art 52 (Appendix A), in 
referring to the gift tax penalty, provides: 

“Two classes of delinquents are subject to this addi¬ 
tion to the tax, (a) those who do not file returns and 
for whom returns are made by a Collector or the Com¬ 
missioner, and (b) those who file tardy returns and 
are unable to show reasonable cause for the delay.” 

Our case does not come within the provisions of either 
(a) or (b) because there was no return filed. 

From Regulations No. 79 it is apparent that the statute. 
Section 3612,1. R. C., requires the filing of a return before 
either a tax or a penalty can be assessed. 
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IV. 

The failure to file a gift tax return was caused by the 
rules and regulations then in force in the Commissioner’s 
office. The taxpayer followed these rules and regulations 
and the Commissioner is now estopped to assert that the 
taxpayer failed to file a return, and the tax is barred by 
limitations. 

This point is well illustrated in the case of Stems v. 
United States, 291 U. S. 54, in which case the Supreme 
Court said: 

“He who prevents a thing from being done may not 
avail himself of the nonperformance which he has 
himself occasioned, for the law says to him in effect, 
‘This is your own act and therefore you are not damni¬ 
fied.’ Sometimes the resulting disability has been 
characterized as an estoppel, sometimes as a waiver. 
The label counts for little. Enough for present pur¬ 
poses that the disability has its roots in a principle 
more nearly ultimate than either waiver or estoppel, 
the principle that no one shall be permitted to found 
any claim upon his own inequity or take advantage of 
his own wrong. • • • A suit may not be built on 
an omission induced by him who sues.” 

In the case at bar the Commissioner is attempting to 
take advantage of his own wrong. He is attempting to 
base a suit on an omission which was caused by him. This, 
of course, is contrary to all our principles of right and 
justice. 

Our predicament in this case is a good deal like that 
of the taxpayer in the case of Helvering v. Griffiths, 318 
U. S. 371. In that case the Supreme Court said: 

“We are asked to make a retroactive holding that 
for some seven years past a multitude of transactions 
have been taxable although there was no source of 
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law from which the most cautions taxpayer could have 
learned of the liability * • • If he asked the tax 
collector himself he was bound by the regulations of 
the Treasury to advise no such liability existed. It 
would be a pity if taxpayers could not rely on this 
concurrent assurance from all three branches of the 
Government. 

“We think that in the circumstances of this case the 
administrative construction in effect at the time of the 
receipt of the stock dividends here in issue must be 
given controlling effect.” 

In the case at bar the administrative construction in 
effect at the time the taxpayer made his gifts in 1938 was 
to the effect that no return was required and that no tax 
was due. As pointed out by the Supreme Court in the 
Griffiths case, if the taxpayer had asked the Bureau of 
Internal Revenue or any of its officers or agents, he would 
have been advised that no tax was due. “There was no 
source of law from which the most cautious taxpayer could 
have learned of the liability.” 

The evidence in this case shows that the taxpayer did ask 
the Bureau of Internal Revenue whether or not he should 
file a gift tax return and whether or not he owed any tax 
on gifts made by him in 1938. He was advised that under 
the law no return was required and no tax was due. In 
the language of the Supreme Court, “It would be a pity 
if taxpayers could not rely upon this assurance.” 

V. 

In its opinion the Tax Court said: 

“ Petitioner has not placed in evidence the ten trust 
instruments so that we can consider their provisions 
and decide whether or not any of the beneficiaries re¬ 
ceived the transfer of a present interest. The failure 
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of petitioner to place these instruments in evidence 
leaves this court with no alternative but to approve 
respondent’s determination * * •” 

The court frankly admits that there was no evidence 
before the court upon which it could base its opinion. The 
court then relied upon the presumption that the action of 
the Commissioner was prima facie correct. 

The court overlooked the fact that this prima facie pre¬ 
sumption of correctness is merely a rule of law which re¬ 
quires the taxpayer to proceed with the evidence at the 
trial in the Tax Court. When the taxpayer has come for¬ 
ward with evidence, the presumption takes flight and is no 
longer in the case. 

Crude Oil Corporation v. Com., 161 Fed. (2d) 609; 
Wiget v. Becker, 84 Fed. (2d) 706. 

In the Crude Oil case the Court said: 

“The presumption of correctness of the Commis¬ 
sioner’s finding is one of law. It is not an inference 
of fact. It disappears when evidence, sufficient to 
sustain a contrary finding, has been introduced.” 

In the Wiget case the court said: 

“The presumption of correctness is in the class of 
the burden of proof presumption. The party against 
whom it is invoked must fail if he does not produce 
evidence against it. It is often referred to in the 
books as the true presumption. ‘A true presumption 
is not evidence though it supplies its place and re¬ 
quires the other party to proceed with the negative. 
Unless he does, he loses; when he does, the presump¬ 
tion is out of the case and the issue is open.’ ” 


If we examine the facts in this case, we will find that 
the taxpayer did come forward with evidence at the trial 
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of the case. He produced his claim for refund (Exhibit 
2) and the Commissioner’s allowance of the claim (Ex¬ 
hibit 3) and rested. 

In the claim for refund the taxpayer stated: 

“No $5,000 exclusion was allowed as provided by 
Section 504 (b) of the Revenue Act of 1932 for the 
gifts made by irrevocable trust agreement (a copy 
of which was attached to the 1936 gift tax return).” 

In the allowance of the claim for refund (Exhibit 3), 
the Commissioner stated: 

“An audit of your gift tax return, form 709, and a 
consideration of all the claims filed by you for the 
calendar year 1936 indicates that the tax assessed 
for that year was in excess of the amount due. 

“The overassessment results from the adjustments 
shown in the attached statement. 

“This certificate of overassessment reflects the ac¬ 
tion of this office on your claims, Form 843, filed on 
March 18, 1937 and February 4, 1938, for refund of 
Federal gift tax paid for the calendar year 1936 • • • 

“The claims are based upon the contention that 
exclusions should have been allowed in connection 
with each of the gifts made by you during the calen¬ 
dar year 1936 .’ 9 

After the taxpayer had introduced these exhibits in evi¬ 
dence, he rested. The Commissioner offered no evi¬ 
dence. We then have a direct ruling by the Commissioner 
that gifts made to these trusts in 1936 were entitled to 
exclusions. 

We also have the ninety-day letter from the Commis¬ 
sioner saying that gifts made to these same trusts in 1938 
were not entitled to the exclusions. Both rulings are prima 
facie correct. They are contradictory rulings and both 
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cannot be correct. It then became the dnty of the court 
to decide which ruling of the Commissioner was the cor¬ 
rect ruling. The court, however, could not make this 
decision unless it had before it the trusts created in 1936. 
It was not the duty of the taxpayer to produce these 
trusts. That duty rested upon the Commissioner. If he 
did not see fit to offer the trusts in evidence, he was bound 
to lose. 

The prima facie correctness of his assertion in 1948, in 
his ninety-day letter, that a gift tax was due, took flight 
and passed out of the case when the taxpayer produced 
evidence showing that the Commissioner made the exact 
opposite ruling on the same trusts in 1938. 

CONCLUSION. 

It is indeed very unfortunate that a case of this char¬ 
acter should appear in the court records. We have always 
been led to believe that the Government treated its tax- 
paying citizens fairly and honestly. Taxpayers are “the 
geese who lay the golden eggs” and in return for the 
laying of these eggs they should at least be treated fairly 
and honestly by all Government officials entrusted with the 
administration of the tax laws. 

Respectfully submitted, 

CHASE MORSEY, 

407 North Eighth Street, 

St Louis, Missouri, 

Attorney for Petitioner. 
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cannot be correct. It then became the duty of the court 
to decide which ruling of the Commissioner was the cor¬ 
rect ruling. The court, however, could not make this 
decision unless it had before it the trusts created in 1936. 
It was not the duty of the taxpayer to produce these 
trusts. That duty rested upon the Commissioner. If he 
did not see fit to offer the trusts in evidence, he was bound 
to lose. 

The prima facie correctness of his assertion in 1948, in 
his ninety-day letter, that a gift tax was due, took flight 
and passed out of the case when the taxpayer produced 
evidence showing that the Commissioner made the exact 
opposite ruling on the same trusts in 1938. 

CONCLUSION. 

It is indeed very unfortunate that a case of this char¬ 
acter should appear in the court records. We have always 
been led to believe that the Government treated its tax- 
paying citizens fairly and honestly. Taxpayers are “the 
geese who lay the golden eggs” and in return for the 
laying of these eggs they should at least be treated fairly 
and honestly by all Government officials entrusted with the 
administration of the tax laws. 

Respectfully submitted, 

CHASE MORSEY, 

407 North Eighth Street, 

St. Louis, Missouri, 

Attorney for Petitioner. 
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APPENDIX A 

STATUTES AND REGULATIONS. 

Section 1141 (b), I. R. C.: 

“Venue. Except as provided in paragraph 2, such 
decisions may be reviewed by the Court of Appeals 
for the circuit in which is located the Collector’s 
office to which was made the return of the tax in 
respect of which the liability arises or, if no return 
was made, then by the United States Court of Ap¬ 
peals for the District of Columbia.” 

Section 3612,1. E. C.: 

“Returns Executed by Commissioner or Collector. 

“(a) Authority of Collector. —If any person fails 
to make and file a return or list at the time prescribed 
by law or by regulation made under authority of 
law, or makes, willfully or otherwise, a false or fraud¬ 
ulent return or list, the collector or deputy collector 
shall make the return or list from his own knowledge 
and from such information as he can obtain through 
testimony or otherwise. 

“(b) Authority of Commissioner. —In any such case 
the Commissioner may, from his own knowledge and 
from such information as he can obtain through tes¬ 
timony or otherwise— 

“(1) To make return. —Make a return, or 

“ (2) To amend Collector’s Return.— Amend any re¬ 
turn made by a collector or deputy collector. 

“(c) Legal Status of Returns. —Any return or list 
so made and subscribed by the Commissioner, or by 
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a collector or deputy collector and approved by the 
Commissioner, shall be prima facie good and sufficient 
for all legal purposes • • • 

“(f) Determination and Assessment. —The Commit 
sioner shall determine and assess all taxes, other than 
stamp taxes, as to which returns or lists are so made 
under the provisions of this section.” 

Eevenne Act of 1932, Sec. 504: 

“Sec. 504. Net Gifts. 

“(a) General Definition. —The term ‘net gifts’ 
means the total amount of gifts made during the 
calendar year, less the deductions provided in sec¬ 
tion 505. 

“(b) Gifts less than $5,000. —In the case of gifts 
(other than of future interests in property) made to 
any person by the donor during the calendar year, 
the first $5,000 of such gifts to such person shall not, 
for the purposes of subsection (a), be included in the 
total amount of gifts made during such year.” 

“Section 507. Returns. 

“ (a) Requirement. —Any individual who within the 
calendar year 1932 or any calendar year thereafter 
makes any transfers by gift (except those which 
under section 504 are not to be included in the total 
amount of gifts for such year) shall make a return 
under oath in duplicate • • # ” 

Revenue Act of 1938, Sec. 505: 

“Sec. 505. Computation of Net Gifts. 

“(a) Section 504 (b) of the Revenue Act of 1932, 
relating to the computation of net gifts, is amended 
to read as follows: 


“ *(b) Gifts Less than $4,000. — Zn the case of gifts 
(other than gifts in tmst or of future interests in 
property) made to any person by the donor during 
the calendar year, the first $4,000 of such gifts to 
such person shall not, for the purposes of subsec¬ 
tion (a), be included in the total amount of gifts 
made during such year/ 

“(b) The amendment made by subsection (a) of 
this section shall be applied in computing the tax for 
the calendar year 1939 and each calendar year there¬ 
after (but not the tax for the calendar year 1938 or a 
previous calendar year), but such amendment shall 
} not be applied in any computations in respect of the 
calendar year 1938 and previous calendar years for 
the purpose of computing the tax for the calendar 
year 1939 or any calendar year thereafter.” 

“Sec. 3791, I. E. C. Rules and Regulations, Sec. 
3791 (a): 

“(a) Authorization.— 

“(1) In General —Except as provided in section 
1928 (a), Cotton Futures, section 2599, Marihuana, 
section 2559, Narcotics, section 3176, Liquor, and sec¬ 
tion 1805, Silver, the Commissioner, with the approval 
of the Secretary, shall prescribe and publish all need¬ 
ful rules and regulations for the enforcement of this 
title. 

“(2) In case of change in law. —The Commissioner 
may make all such regulations, not otherwise provided 
for, as may have become necessary by reason of any 
alteration of law in relation to internal revenue. ,, 

Regulations 79 (1936 Edition). Relating to Gift Tax, 
under the Revenue Act of 1932, as amended and supple¬ 
mented by the Revenue Acts of 1934 and 1935: 
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“Art. 29. No return filed, or a false or fraudulent 
return filed.— 

“Section 5176, Revised Statutes, as amended by 
section 619 (d), Revenue Act of 1928, provides: 

“If any person, corporation, company, or associa¬ 
tion fails to make and file a return or list at the time 
prescribed by law or by regulation made under au¬ 
thority of law, or makes, willfully or otherwise, a 
false or fraudulent return or list, the collector or 
deputy collector shall make the return or list from 
his own knowledge and from such information as he 
can obtain through testimony or otherwise. In any 
such case the Commissioner of Internal Revenue may, 
from his own knowledge and from such information 
as he can obtain through testimony or otherwise, 
make a return or amend any return made by a col¬ 
lector or deputy collector. Any return or list so made 
and subscribed by the Commissioner, or by a collector 
or deputy collector and approved by the Commis¬ 
sioner, shall be prima facie good and sufficient for all 
legal purposes. • • • 

“If a tax is found to be due upon such a return, the 
donor shall be liable for penalties as well as for the 
tax. For penalties, see sections 519, 520 and 525 and 
articles 52, 53, and 58. 

“Art. 52. Addition to the tax for failure to file re¬ 
turn. —For failure to file the return within the time 
prescribed, unless it is filed after such time and the 
failure is shown to have been due to a reasonable 
cause and not to willful neglect, a percentage of the 
amount of the tax will be added thereto as follows: 
(1) In case the last date prescribed for filing the 
return is after August 30, 1935, 5 per cent will be 
added if the failure is for 30 days or less, with an 
additional 5 per cent for each additional 30 days or 


fraction thereof during which failure continues, not 
to exceed 25 per cent in the aggregate. (2) In case 
the last date prescribed for filing the return is on or 
before August 30, 1935, 25 per cent will be added. 

“Two classes of delinquents are subject to this ad¬ 
dition to the tax: 

“(a) Those who do not file returns and for whom 
returns are made by a collector or the Commissioner, 
and 

“(b) Those who file tardy returns and are unable 
to show reasonable cause for the delay. 

“A donor who files a tardy return and wishes to 
avoid the addition to the tax must make an affirma¬ 
tive showing of all facts alleged as a reasonable cause 
for failure to file the return on time in the form of an 
affidavit or affidavits which should be attached to the 
return. If affidavits are furnished with the return or 
upon the collector’s demand, the collector, unless 
otherwise directed by the Commissioner, will forward 
the affidavits with the return, and, if the Commis¬ 
sioner determines that the delinquency was due to a 
reasonable cause and not to willful neglect, the addi¬ 
tion to the tax will not be assessed. If the donor 
exercised ordinary business care and prudence and 
was nevertheless unable to file the return in the pre¬ 
scribed time, then the delay is due to reasonable 
cause.” 
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APPENDIX B. 

TRANSCRIPT OF RECORD. 

1 Docket No. 18681. . 

ESTATE OF LOUIS STOCKSTROM, DECT), ARTHUR 
STOCKSTROM, EXECUTOR, ARTHUR STOCK¬ 
STROM AND M. E. TURNER, TRUSTEES. 

Amended Title. 


ESTATE OF LOUIS STOCKSTROM, DEC’D, 
ARTHUR STOCKSTROM, EXECUTOR, 


Petitioner, 


COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 

Appearances: 

For Petitioner: 

Chase Morsey, Esq. 

For Respondent: 

R. C. Whitley, Esq., 

John W. Smith, Esq., 

Frank M. Cavanaugh, Esq. 


DOCKET ENTRIES. 


1948 


May 24—Petition received and filed. Taxpayer notified. 
Fee paid. 

“ 26—Copy of petition served on General Counsel. 
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JuL 9—Answer filed by General Counsel. 

“ 9—Request for bearing in St. Louis, Mo., filed by 

General Counsel. 

“ 9—Motion that proceeding be dismissed as to Arthur 

Stockstrom and M. E. Turner, Trustee, and that 
caption be changed to read “Estate of Louis 
Stockstrom, Dec ’d, Arthur Stockstrom, Execu¬ 
tor,” filed by General Counsel. 

“ 13—Notice issued placing proceeding on St. Louis cal¬ 

endar. Service of answer and request made. 

“ 13—Hearing set July 28, 1948 at Washington, D. C., 

on respondent’s motion. 

“ 23—Prayer to deny respondent’s motion of 7/9/48 

filed by taxpayer. 

“ 28—Hearing had before Judge Disney on respond¬ 

ent’s motion to dismiss. Continued. 

“ 28—Order that hearing on motion to dismiss is con¬ 

tinued to 8/4/48 entered. 

Aug. 4—Hearing had before Judge Turner on respond¬ 
ent’s motion to dismiss as to “Arthur Stockstrom 
and M. E. Turner, trustees.” Motion granted. 
Proceeding dismissed as to “Arthur Stockstrom 
and M. E. Turner, trustees.” Caption is cor¬ 
rected to read “Estate of Louis Stockstrom, de¬ 
ceased, Arthur Stockstrom, Executor.” 

Aug. 6—Order that respondent’s motion is granted; pro¬ 
ceeding insofar as it relates to “Arthur Stock¬ 
strom and M. E. Turner, trustees” is dismissed 
for lack of jurisdiction; also ordered the caption 
of proceeding be amended to read “Estate of 
Louis Stockstrom, Deceased, Arthur Stockstrom, 
Executor,” entered. 
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1949 

Jan. 31—Hearing set March 21, 1949 at St Louis, Mo. 

Mar. 7—Entry of appearance of Chase Morsey as counsel 
hied. 

9—Motion to continue to next calendar in St. Louis, 
Mo., filed by taxpayer—granted. 

Aug. 8—Hearing set October 10, 1949 at St. Louis, Mo. 

Oct. 11—Hearing had before J. Johnson on merits. Oral 
motion of petitioner to file amended petition 
granted. Respondent given permission to answer. 
Submitted. Amended petition filed. Motion for 
judgment of no deficiency denied. Briefs due 
11/25/49—replies 12/15/49. 

2 #18681 

1949 

Nov. 2—Copy of motion and amended petition served on 
General Counsel. 

“ 7—Transcript of hearing of 10/11/49 filed. 

“ 17—Brief filed by taxpayer—proof of service thereon. 

“ 21—Motion for extension to Jan. 15,1950 to file brief 

and to Jan. 30, 1950 to file reply brief filed by 
General Counsel. 11/22/49 granted. 

1950 

Jan. 12—Brief filed by General Counsel. 

‘ 6 25—Motion for extension to March 25,1950 to file re¬ 

ply brief filed by taxpayer. 1/25/50 granted. 

Mar. 22—Reply brief filed by taxpayer. 3/23/50 copy 
served. 
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Apr. 20—Findings of fact and opinion rendered J. John¬ 
son. Decision will be entered for the respondent. 
Copy served. 

“ 25—Decision entered LeMire J. Div. 5. 

May 19—Motion for rehearing filed by taxpayer. 5/24/50 
denied. 

“ 19—Supplement to petition for rehearing filed by tax¬ 

payer. 5/24/50 denied. 

Jun. 21—Petition for review by U. S. Court of Appeals for 
the District of Columbia with statement of points 
filed by taxpayer. 

“ 21—Proof of service filed. 

“ 21—Statement of evidence in narrative form filed by 

taxpayer. 

11 21—Praecipe filed by taxpayer with service acknowl¬ 

edged thereon. 

• •••••• 

3 Filed May 24, 1948. The Tax Court of the 

United States. 

PETITION. 

The above named petitioners hereby petition for a re¬ 
determination of the deficiencies set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency (Bu¬ 
reau Symbols IRA:90B-SL) dated April 14,1948, and as a 
basis of their proceedings allege as follows: 

1. That the petitioners are individuals with Arthur 
Stockstrom’s residence at 6475 Wydown Boulevard, St. 
Louis, Missouri, and with M. E. Turner's residence at 6957 
Princeton Avenue, University City, Missouri, with offices 
at 52 South Central, Clayton 5, Missouri. 
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Apr. 20—Findings of fact and opinion rendered J. John¬ 
son. Decision will be entered for the respondent. 
Copy served. 

“ 25—Decision entered LeMire J. Div. 5. 

May 19—Motion for rehearing filed by taxpayer. 5/24/50 
denied. 

“ 19—Supplement to petition for rehearing filed by tax¬ 

payer. 5/24/50 denied. 

Jun. 21—Petition for review by U. S. Court of Appeals for 
the District of Columbia with statement of points 
filed by taxpayer. 

“ 21—Proof of service filed. 

1 ‘ 21—Statement of evidence in narrative form filed by 

taxpayer. 

“ 21—Praecipe filed by taxpayer with service acknowl¬ 

edged thereon. 

3 Filed May 24, 1948. The Tax Court of the 

United States. 

PETITION. 

The above named petitioners hereby petition for a re¬ 
determination of the deficiencies set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency (Bu¬ 
reau Symbols IRA:90B-SL) dated April 14,1948, and as a 
basis of their proceedings allege as follows: 

1. That the petitioners are individuals with Arthur 
Stockstrom’s residence at 6475 Wydown Boulevard, St. 
Louis, Missouri, and with M. E. Turner’s residence at 6957 
Princeton Avenue, University City, Missouri, with offices 
at 52 South Central, Clayton 5, Missouri. 
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2. The petitioner Arthur Stockstrom is executor under 
the decedent’s will. The petitioners Arthur Stockstrom 
and M. E. Turner are trustees under Revocable Indenture 
of Trust executed on the 18th day of December, 1936, by 
and between Louis Stockstrom, now deceased, as Grantor, 
and M. E. Turner and Louis Stockstrom as Trustees, Ar¬ 
thur Stockstrom being a successor Trustee to Louis Stock¬ 
strom. 

3. Under the powers conferred upon them by said In¬ 
denture of Trust, dated December 18, 1936, and amended 
March 15,1940, and October 1, 1942, Item Three provides 
in part as follows: 

“Upon the death of Louis Stockstrom the Trustees 
may in their discretion expend such sum or sums as 
4 the Trustees deem proper in or toward the payment 
of the following items or any of them: namely • • • 
inheritance, gift, estate, succession and transfer taxes, 
which shall be lawfully levied or assessed against the 
estate of Louis Stockstrom, or against the benefi¬ 
ciaries, respectfully, of the estate of Louis Stockstrom, 
and all such taxes which may be lawfully levied or 
assessed by reason of insurance proceeds which on the 
death of Louis Stockstrom shall become payable to 
the estate of Louis Stockstrom or the beneficiaries 
other than the estate of Louis Stockstrom, or gifts, or 
other transfers of property made by Louis Stockstrom 
in trust or otherwise during his lifetime or which may 
be collected by suit, distraint or other legal action or 
proceeding against the estate of Louis Stockstrom or 
its legal representative or the transferee of property 
of Louis Stockstrom • • V’ 

The Trustees duly filed the Federal Estate Tax Return 
for the estate of Louis Stockstrom, deceased, with the Col¬ 
lector of Internal Revenue in St Louis, Missouri. 
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4. The notice of deficiency (a photostatic copy of which 
is attached hereto and marked Exhibit A) was mailed to 
the petitioners on or after, but not before, April 14,1948. 

5. The photostatic copy of pages 2, 3, 4, 5, 6 and 7 of the 
report of the examination of the gifts made by Lonis 
Stockstrom dnring his lifetime, showing the basis of the 
Commissioner’s action, is also attached and marked Ex¬ 
hibit B. 

6. The Commissioner erred in determining the valne of 
the gifts made by Lonis Stockstrom on January 3, 1938, 
as shown on page 3 of the Commissioner’s Report 

7. The tax in controversy is a tax on the gifts made by 
Louis Stockstrom for the year 1938. 

8. The determination of the tax set forth in said notice 
is based on the following errors: 

(a) Including gifts made by Louis Stockstrom in the 
year 1938 to irrevocable trusts created by Louis Stock¬ 
strom on January 6, 1936, the Commissioner has erro¬ 
neously deter min ed that said transfers were gifts in trust 
of future interests to which no exclusions applied. 

5 (b) In not allowing $5,000.00 exemption as provided 

by Section 519 of the Revenue Act of 1932, as 
amended by Section 406 of the Revenue Act of 1935. 

(c) Erred in holding that Louis Stockstrom, deceased, 
was required to file a return for the year 1938 on gifts in 
an amount less than $5,000.00 to each individual trust. 

(d) Commissioner erred in assessing a penalty against 
the estate of Louis Stockstrom because Louis Stockstrom 
did not file a gift tax return on the gifts made by him 
during the year 1938. 

9. The facts on which the petitioners rely as a basis of 
this proceeding are as follows: 
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(a) In the year 1938, the date Louis Stockstrom made 
gifts to the irrevocable trusts he created on January 6, 
1936, gifts or transfers in tmst had been held by the courts 
to be gifts of present interest, and the Commissioner acqui¬ 
esced in said holding. 

(b) That the gifts made to each trust during the year 
1938 did not exceed $5,000.00 each. 

(c) That Regulation 79, Article 20, provided in part as 
follows: 

“Persons required to file a return: Any individual 
resident or citizen of the United States who, within 
that portion of the year 1932 subsequent to June 6, 
1932, or within any calendar year thereafter, made a 
transfer by gift to any one donee which exceeded 
$5,000.00 in value (or regardless of value of the gift 
was of a future interest) must file a gift tax return 
on Form 709.” 

(d) That on July 6, 1938, the deceased received Check 
No. 632139 in the amount of $4,218.61 from the Treasury 
Department of the United States as a refund for the year 
1936 for gift tax paid by Louis Stockstrom on gifts of 
$5,000.00 or less made to these same Irrevocable Trusts; 
a copy of said letter is attached hereto and marked Ex¬ 
hibit C. 

(e) Louis Stockstrom, deceased, filed gift tax returns on 
all gifts he made which required returns to be filed accord¬ 
ing to the law of the land as of the date of the gifts. 

6 (f) The donees reported in their Federal Income 

Tax Returns subsequent to 1938 the income received 
on said gifts, and the Commissioner has approved said re¬ 
turns. 

(g) That the valuation of the gifts made by Louis Stock¬ 
strom to the Irrevocable Trusts created by him were a$ 
shown on Exhibit D, a copy of which is attached hereto. 
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10. The petitioners deny that the gifts made by Lonis 
Stockstrom on January 3, 1938, were gifts in trnst of fu¬ 
ture interest to which no exclusion applies. 

11. The petitioners further deny that any return because 
of said gifts made in 1938 was required to be filed by the 
donor. 

Wherefore, the petitioners pray that this Court may 
hear the proceedings and determine that there is no de¬ 
ficiency of Gift Tax due from the petitioner. 

Arthur Stockstrom, 

M. E. Turner, 

Trustees, 

Petitioners, 

52 S. Central Avenue, 
Clayton 5, Missouri. 

Arthur Stockstrom, 

Exc. 

State of Missouri 
County of St. Louis 

Arthur Stockstrom and M. E. Turner, being duly sworn 
upon their oaths, state that they are the petitioners above 
named; that they have read the foregoing petition and are 
familiar with the statements contained therein and that 
the statements contained therein are true. 

Arthur Stockstrom, 

M. E. Turner. 

Subscribed and sworn before me this 17th day of May, 

1948. Jl - 

Mary L. March, 

(Seal) Notary Public. 

My commission expires: Jan. 17-1949. 
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Received Apr. 16, 1948. The Guaranty Trust 
Company of Missouri. 


Exhibit A. 

TREASURY DEPARTMENT 
Internal Revenue Service 
1767 Railway Exchange Building 
St. Louis 1, Mo. 

(Treasury Seal) 

Office of 

Internal Revenue Agent in Charge 
St Louis Division 

In Replying Refer to: IRA:90D-SL 

April 14,1948. 

Estate of Louis Stockstrom, Deceased 
Mr. Arthur Stockstrom, Executor 
6475 Wydown Boulevard 
Clayton, Missouri 

Dear Mr. Stockstrom: 

You are advised that the determination of the gift tax 
liability of Louis Stockstrom, Deceased, Rott Road, Kirk¬ 
wood, Missouri, for the calendar year 1938, discloses a 
deficiency of $5,191.87 and penalty of $1,297.97, as shown 
in the statement attached. 

In accordance with the provisions of existing internal 
revenue laws, notice is hereby given of the deficiency men¬ 
tioned. 

Within ninety days (not counting Saturday, Sunday or 
a legal holiday in the District of Columbia as the ninetieth 
day) from the date of the mailing of this letter, you may 
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file a petition with The Tax Court of the United States for 
a re-determination of the deficiency. 

Should yon not desire to file a petition, yon are requested 
to execute the enclosed form and forward it to the Internal 
Revenue Agent in Charge, St. Louis 1, Missouri, for the 
attention of JWS—edj. The signing and filing of this form 
will expedite the closing of the return by permitting an 
early assessment of the deficiency and will prevent the 
accumulation of interest, since the interest period termi¬ 
nates thirty days after filing the form, or on the date as¬ 
sessment is made, whichever is earlier. 

Very truly yours, 

Geo. J. Schoeneman, 

Commissioner, 

By N. B. Eshleman, 

Internal Revenue Agent in Charge. 

Enclosures: 

Statement. 

Form of Waiver. 

8 In re: Donor—Louis Stockstrom, Deceased 

Rott Road, Kirkwood, 1st Dist. Missouri 

Executor: 

Arthur Stockstrom 
6475 Wydown Boulevard 
Clayton, Missouri 

STATEMENT. 

Liability Assessed Deficiency 

Gift Tax for Calendar 


Year 1938 _1.... $5,191.87 None $5,191.87 

Penalty . 1,297.97 

Total . $6,489.84 


In making this determination of the gift tax liability of 
Louis Stockstrom, Deceased, Rott Road, Kirkwood, Mis- 
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souri, for the year 1938, careful consideration has been 
given to the report of examination dated September 10, 
1947. 

Since no return has been filed, by or on behalf of Louis 
Stockstrom, Deceased, within the time prescribed by law, 
25 per centum of the tax has been added thereto in accord¬ 
ance with the provisions of Section 519 of the Revenue Act 
of 1932 as amended by Section 406 of the Revenue Act of 
1935. 

It is held that gifts to trusts created by Louis Stock¬ 
strom, Deceased, on January 6, 1936, were gifts in trust of 
future interests to which no exclusions apply. A calcula¬ 
tion of the amounts of the current and preceding years’ 
net gifts on that basis is shown below: 

9 Adjustments to Net Gifts. 


Schedule A, of Return 


Returned 

Determined 

Total sifts, other than charitable, public 



and similar gifts, 1938. 


None 

834,612.50 

Less: Total exclusions. 


None 

None 

Included amount of gifts, other 

than 



charitable, etc., gifts. 


None 

$34,612.50 

Schedule B, of Return 




Total charitable, etc., gifts. 


None 

None 

Less: Total exclusions. 


None 

None 

Included amount of charitable. 

eta. 



gifts . 


None 

None 

Total aU gifts. 


None 

$34,612.50 

Included amount of charitable. 

etc.. 



gifts . 


None 

None 

Specific exemption. 


None 

None 

Total all deductions. 


None 

None 

Net Gifts. 


None 

$34,612.50 
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Explanation of Adjustments to Net Gifts. 


Schedule A, of Return Returned Determined 


Item 

1. 

January 3, 1938, to Louis Stockstrom, 
Trustee for Jessie SL Russell. 34 shares 
American Telephone & Telegraph Co.... 

None 

$ 4,930.00 

Item 

2. 

January 3, 1938, to Louis Stockstrom, 
Trustee for Nancy RusseU, 34 shares 
American Telephone & Telegraph Co.... 

None 

4,930.09 

Item 

3. 

January 3, 1938, to Louis Stockstrom, 
Trustee for Edwin 6. Russell, 34 shares 
American TeL & TeL Co. 

None 

4^30.00 


10 Explanation of Adjustments to Net Gifts. 

Schedule A, of Return Returned Determined 


Item 

4. 

January 3, 1938, to Louis Stockstrom, 
Trustee for Eleanor S. Brown, 34 shares 
American TeL & TeL Co. 

None 

3 4,930.00 

Item 

5, 

January 3, 1938, to Louis Stockstrom, 
Trustee for Louis McMlllen, 2 shares 
American TeL & TeL Co. 

None 

290.00 

Item 

6. 

January 3, 1938, to Louis Stockstrom, 
Trustee for Arthur Stockstrom, et aL, 
285 shares American Stove Co. 

None 

4,702.50 

Item 

7, 

January 3, 1938, to Louis Stockstrom, 
Trustee for Margaret Stockstrom, 150 
shares American Stove Co. 

None 

2,475.00 

Item 

8. 

January 3, 1938, to Louis Stockstrom, 
Trustee for Mary Stockstrom, 150 shares 
American Stove Co. 

None 

2,475.00 

Item 

9. 

January 3, 1938, to Louis Stockstrom, 
Trustee for Arthur Stockstrom, Jr., 150 
shares American Stove Co. 

None 

2,475.00 

Item 10, 

January 3, 1938, to Louis Stockstrom, 
Trustee for Louis Stockstrom n, 150 
shares American Stove Co. 

None 

2,475.00 

Total Value 


None 

$34,612.50 

Less: 

Total exclusions . 

None 

None 

Total included amount of gifts. 

None 

$34,612.50 


The determined values of items 1, to 5, inclusive, are 
based on quotations on New York Stock Exchange and on 
items 6, to 10, inclusive on the local over the counter 
market. It is held that the transfers by Louis Stockstrom, 
Deceased, on January 3, 1938, to trusts dated January 6, 
1936, were gifts of future interests in property and there¬ 
fore no exclusions are allowable with respect thereto under 
the provisions of Section 504 (b) of the Revenue Act of 














1932. The total included amount of the gifts is held to be 
subject to gift taxes. 


11 Computation of Gift Tax. 


Returned 

Determined 


Net Gifts for 1938. 

None 

$ 34,612.50 


Total net gifts for preceding years.... 

None 

277,303.70 


Total Net Gifts . 

None 

$311,916.20 


Tax on Total Net Gifts. 

None 

$ 36,737.43 


Less: Tax on net gifts for preceding 
years . 

None 

31,545.56 


Tax on net gifts for 1938. 

None 

$ 5,191.87 


Total tax payable for 1938. 

None 


$5,191.87 

Total tax assessed. 

None 


None 

Deficiency . 

None 


$5,191.87 

Penalty . 

None 


1,297.97 

Total Deficiency. 



$6,489.84 


Explanation of Adjustments to Total Net Gifts 
for Prior Tears. 


Total net gifts for preceding years Returned Determined 

1937 . None $152,953.70 

1936 . None 124,350.00 


Total net gifts for prior years. None $277,303.70 


12 Adjustments to Net Gifts for 1937. 


Schedule A, of Return Returned 

Total gifts other than char¬ 
itable, public and similar 
gifts .$162,196.88 

Less: Total exclusions. 46,019.65 


Determined 

$162,496^0 

5,000.00 


Included amount of gifts, other 


than charitable, et<x, gifts.. 

$116,177.23 

$157,496.20 

Schedule B, of Return 

Included amount of charitable, 
etc., gifts. 

None 

None 

Total all gifts. 

$116,177.23 

$157,496.20 

Specific exemption . 

4,542.50 

4,542.50 

Net Gifts. 

$111,634.73 

$152,953.70 
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Explanation of Adjustments to Net Gifts for 1937. 


Schedule A. of Return Returned Determined 

100 shares preferred stock, St Louis County Wa¬ 
ter Co.$ 10,500.00 $ 10,800.00 

Error in addition... .68 . 


Totals .$ 10,500.68 $ 10,800.00 

Exclusions .$ 46,019.65 $ 5,000.00 


The value of the preferred stock of St Louis County 
Water Company was determined at its market value at 
date of gift. 


It is held that the transfers by Louis Stockstrom, De¬ 
ceased, in 1937, to trusts dated January 6, 1936, were gifts 
of future interests in property and therefore no exclusions 
are allowable with respect thereto under the provisions of 
Section 504 (b) of the Revenue Act of 1932. 


As the period within which additional assessments may 
be made in connection with the gift tax liability of Louis 
Stockstrom, deceased, for the calendar year 1937 has ex¬ 
pired, no deficiency is determined for that year. 


13 Adjustments to Net Gifts for 1936. 


Schedule A, of Return 

Returned 


Determined 


Total gifts other than char¬ 
itable, public and similar 
gifts .$133,882.50 


$134,482.50 


Less: Total exclusions. 

33,750.00 


None 


Included amount of gifts other 
than charitable, etc., gifts.. 


$100,132.50 


$134,482.50 

Schedule B, of Return 





Included amount of charitable, 
etc., gifts . 


None 


None 

Total all gifts. 


$100,132.50 


$134,482.50 

Specific exemption. 

• 

10,132.50 


10,132.50 

Net Gifts. 


$ 90,000.00 


$124,350.00 
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Explanation of Adjustments to Net Gifts for 1936. 


Schedule A, of Return 

Property placed In trust for the benefit of 
Arthur Stockstrom: 

1st Item . 

Property placed In trust for the benefit of 
Eleanor Brown: 

1st Item . 

4th Item . 

8th Item . 

Property placed in trust for the benefit of 
Jessie S. Russell: 

1st Item . 

2nd Item. 

Property placed in trust for the benefit of 
Nancy Russell: 

1st Item . 

Totals . 

Exclusions . 


Returned 

Determined 

$ 1.450.00 

2 2,000.00 

6,900.00 

4,050.00 

11,687.50 

7,000.00 

3,900.00 

11,700.00 

2,750.00 

2,400.00 

2,800.00 

2,387.50 

6,475.00 

6,525.00 

25,712.50 

33.750.00 

36,312.50 

None 


14 Explanation of Adjustments to Net Gifts 

for 1936. 

The value of securities was determined at the market 
value thereof at the date of the gifts. 

It is held that the transfers by Louis Stockstrom, De¬ 
ceased, in 1936 to trusts dated January 6, 1936, were gifts 
of future interests in property and therefore no exclusions 
are allowable with respect thereto under the provisions of 
Section 504 (b) of the Revenue Act of 1932. 

As the period within which additional assessments may 
be made in connection with the gift tax liability of Louis 
Stockstrom, deceased, for the calendar year 1936 has ex¬ 
pired, no deficiency is determined for that year. 


17 


• •••••• 

ANSWER. 

Filed July 9,1948. The Tax Court of the 
United States. 


Comes now the Commissioner of Internal Revenue, by 
his attorney, Charles Oliphant, Chief Counsel, Bureau of 
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Internal Bevenue, and for answer to the petition filed herein 
admits, denies and avers as follows: 

1. Admits that Arthur Stockstrom’s residence is 6475 
Wydown Boulevard, St. Louis, Missouri, as set forth in 
paragraph L Denies the remaining allegations of para¬ 
graph 1. 

2. Admits that petitioner, Arthur Stockstrom, is executor 
under the decedent’s will. Denies the remaining allegations 
of paragraph 2. 

3. Denies the allegations of paragraph 3. 

4. Admits the notice of deficiency, a photostatic copy of 
which is attached to the petition and marked Exhibit A, 
was mailed to the petitioner on April 14, 1948, as set forth 
in paragraph 4. Denies the remaining allegations of para¬ 
graph 4. 

5. Denies the allegations of paragraph 5. Avers that a 
photostatic copy of the statement attached to the notice of 
deficiency showing the basis for the Commissioner’s action 

is attached to the petition and marked Exhibit B. 

18 6. Denies that the Commissioner erred as alleged in 

paragraph 6. 

7. Admits that the tax in controversy is a tax on the gifts 
made by Louis Stockstrom for the year 1938. Avers that 
the total amount of said gift tax and penalty is $6,489.84. 

8. (a) Denies that the Commissioner, erred as alleged in 
paragraph 8 (a). 

(b) Denies that the Commissioner erred as alleged in 
paragraph 8 (b). 

(c) Denies that the Commissioner erred as alleged in 
paragraph 8 (c). 

(d) Denies that the Commissioner erred as alleged in 
paragraph 8 (d). 
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9. (a) Admits that in the year 1938 Lonis Stockstrom 
made gifts as alleged in paragraph 9 (a). Denies the re¬ 
maining allegations of paragraph 9 (a). 

(b) Denies the allegations of paragraph 9 (b). 

(c) Denies the allegations of paragraph 9 (c). 

(d) Denies the allegations of paragraph 9 (d). 

(e) Denies the allegations of paragraph 9 (e). 

(f) Denies the allegations of paragraph 9 (f). 

(g) Denies the allegations of paragraph 9 (g). 

10. Neither admits nor denies the allegations contained 
in paragraph 10. Avers that gifts made by Louis Stock¬ 
strom on January 3, 1938, were gifts of future interest to 

which no exclusion applies. 

19 11. Neither admits nor denies the allegations of 

paragraph 11. Avers that a gift tax return, because 
of said gifts made in 1938, was required by the donor. 

12. Denies generally and specifically each and every alle¬ 
gation contained in the petition not hereinbefore specifi¬ 
cally admitted, qualified or denied. 

Wherefore, it is prayed that the appeal be denied. 

(Signed) Charles Oliphant, 

CAB. 

(Signed) Charles Oliphant, 

OB. 

Charles Oliphant, 

Chief Counsel, 

Bureau of Internal Revenue. 

Of Counsel: 

Orris Bennett, 

Division Counsel. 

Frank M. Cavanaugh, 

Special Attorney, 

Bureau of Internal Revenue. 

FMC/meg 6/30/48 
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19 The Tax Court of the U. S. Filed at Hearing ' 

St. Louis, Mo., Oct. 11,1949. 

20 AMENDED PETITION. 

Comes now the petitioner and, by leave of court first had 
and obtained, files this, his amended petition for a redeter¬ 
mination of the deficiencies set forth by the Commissioner 
of Internal Revenue in his notice of deficiency dated April 
14, 1948, and as a basis of this proceeding alleges as fol¬ 
lows: 

L 

That petitioner is an individual residing at 6475 Wydown 
Boulevard, St. Louis, Missouri. 

n. 

That petitioner is executor under the will of Louis Stock- 
strom, deceased. 

m. 

That the notice of deficiency (a copy of which is attached 
to the original petition and marked “‘Exhibit A”) was 
mailed to petitioner on April 14,1948. 

21 IV. 

Photostatic copies of pages 2, 3, 4, 5, 6 and 7 of the re¬ 
port of the examination of the gifts made by Louis Stock- 
strom during his lifetime, showing the basis of the Com¬ 
missioner’s action is also attached to the original petition 
and marked “Exhibit B.” 

V. 

The Commissioner erred in determining the value of gifts 
made by Louis Stockstrom on January 3, 1938, as shown 
on page 3 of the Commissioner’s report. 
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VL 

The tax in controversy is a tax on gifts made by Lonis 
Stockstrom on January 3,1938. 

vn. 

The determination of the tax set forth in said notice of 
deficiency is based on the following errors: 

(a) Including gifts made by Louis Stockstrom on Jan¬ 
uary 3, 1938, to irrevocable trust created by said Louis 
Stockstrom on January 6, 1936. The Commissioner has 
erroneously determined that said gifts were gifts in trust 
of future interests to which no exclusions apply. 

(b) In not allowing $5,000 exclusions, as provided by the 
Revenue Act of 1932, as amended by the Revenue Act of 
1935 and also by the Revenue Act of 1938. 

(c) In holding that Louis Stockstrom, deceased, was re¬ 
quired to file a return for the year 1938 on gifts in an 

amount less than $5,000 to each individual trust. 

22 (d) In assessing a penalty against the estate of 

Louis Stockstrom because Louis Stockstrom did not 
file a gift tax return on gifts made by him during the year 
1938. 

Under the rules and regulations of the Commissioner’s 
office in force and effect in 1938 no return was required to 
be filed, and the Commissioner’s action in assessing a 
penalty for failure to file a return, when his own rules and 
regulations did not require a return, is arbitrary, capricious 
and without due process of law. 

vm. 

The facts on which petitioner relies as a basis of this 
proceeding are as follows: 
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(a) In the year 1938, the date Louis Stockstrom made 
gifts to the irrevocable trusts, he created on January 6, 
1936, the gifts or transfers in trust had been held by the 
courts to be gifts of present interests and the Commis¬ 
sioner had acquiesced in said rulings. Congress thereafter, 
in the Revenue Act of 1938, approved the action of the 
Commissioner, and Congressional approval of said action 
constituted the law of the land. 

(b) The gifts made to each trust on January 3,1938, did 
not exceed $5,000 each. 

(c) On July 6, 1938, the deceased received check 
#632139 in the amount of $4,218.61 from the Treasury De¬ 
partment of the United States as a refund for the year 
1936 of gift tax paid by Louis Stockstrom on gifts of $5,000 
or less made to these same irrevocable trusts. A copy of 
said letter is attached to the original petition and marked 
“Exhibit C.” 

(d) Louis Stockstrom, deceased, filed gift tax re- 
23 turns on all gifts made which required returns to 
be filed according to the law of the land as of the 
date of the gifts. 

yt) The donees reported in their Federal income tax re¬ 
turns subsequent to 1938 the income received on said gifts 
and the Commissioner has approved said returns. 

IX. 

Petitioner denies that the gifts made by Louis Stock¬ 
strom on January 3, 1938, were gifts in trust of future 
interests to which no exclusion applied. 

X. 

Petitioner further denies that any return, because of said 
gifts made in 1938, was required to be filed by the donor. 
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XL 

Petitioner further states that in 1941 respondent was 
asserting that all of the income on the gifts in trust made 
by Louis Stockstrom in 1936, 1937 find 1938 was taxable to 
said Louis Stockstrom; that in making his investigation 
and in determining the amount of tax to be assessed against 
Louis Stockstrom the Revenue Agent discovered that no 
gift tax return had been filed for the year 1938. It was 
suggested by the agent that Louis Stockstrom file a return, 
and the parties thereupon went to the office of the agent 
in charge of the estate and gift tax of the Department of 
Internal Revenue, in the City of St. Louis, Missouri; that 
said agent in charge, upon being informed of the fact that 
no gift tax return had been filed, stated that under the law 
no gift tax return was required to be filed and that if one 
were filed it would only clutter up the files of the 
24 department due to fact that no tax was due because 
the gifts were less than $5,000 each and were made 
to trusts. 

Such was the law of the land at the time the gifts were 
made in 1938, and such were the rules and regulations of 
the Commissioner’s office at that time. These rules and 
regulations were not adopted by the Commissioner volun¬ 
tarily but were forced upon him by the decisions of the 
courts, particularly those of the Tax Court and those of 
various circuit courts of appeal. Congress thereafter ap¬ 
proved the rules and regulations in effect in the Commis¬ 
sioner’s office and in the Revenue Act of 1938 changed the 
law so as to deny exclusions to trusts after January 1,1939. 

When Louis Stockstrom made the gifts in 1938 he had a 
right to rely upon the law of the land as determined by the 
Tax Court, affirmed by the circuit courts of appeal, ac¬ 
quiesced in by the Commissioner and approved by an act of 
Congress. 
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xn. 

The respondent having adopted as a mle in his office 
that no retnra was required to be filed by Louis Stock- 
strom, deceased, in reference to his gifts made on Jan¬ 
uary 3, 1938, is now estopped to assert that Louis Stock- 
strom failed to file a gift tax return, and the tax now 
claimed to be due is barred by limitations. 

In equity and good conscience respondent should not be 
permitted to say that under the law the taxpayer is not re¬ 
quired to file a gift tax return and then some ten years 
later say to the same taxpayer that the assessment and 
collection of the gift tax is not barred by limitations 
25 because the taxpayer followed respondent’s rules 
and regulations in force and effect at that time, and 
did not file a gift tax return. 

Arthur Stockstrom, 
Executor of the Estate of Louis 
Stockstrom, Deceased. 

Chase Morsey, 

Chase Morsey, 

Attorney for Petitioner. 

State of Missouri, 1 
City of St. Louis. J 

Arthur Stockstrom, being duly sworn, upon his oath 
states that he is the petitioner in the above-entitled cause; 
that he has read the foregoing amended petition; that he 
is familiar with the statements contained therein and that 
said statements are true. 

Arthur Stockstrom. 

Subscribed and sworn to before me this 5th day of Octo¬ 
ber, 1949. 

My commission expires Jan. 17,1953. 


Mary L. Mureh. 
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25-A TAKEN FROM PROCEEDINGS— 

OCTOBER 11,1949. 

The Court: The Clerk will call the Stockstrom case. 

The Clerk: Docket 18681, Estate of Louis Stockstrom, 
deceased. 

Mr. Morsey: Petitioner is ready. 

Mr. Cavanaugh: Frank M. Cavanaugh for respondent. 
The respondent is ready. 

Mr. Morsey: Now, your Honor, I desire to file an 
amended petition. There are some points not quite covered. 

Mr. Cavanaugh: This was just handed to me a few 
moments ago. May I file an oral answer of general denial? 
The Court: Yes, sure. 

26 FINDING OF FACTS AND OPINION. 

14 T. C. No. 83. 

The Tax Court of the United States. 

Estate of Louis Stockstrom, Deceased, Arthur Stockstrom, 
Executor, Petitioner, v. Commissioner of 
Internal Revenue, Respondent. 

Docket No. 18681. Promulgated April 20,1950. 

1. Gifts to ten trusts made by decedent during 1938, held, 
to be gifts of future interests to which the $5,000 exclusion 
provided for in section 504 (b) of the Revenue Act of 1932 
does not apply. 

2. The imposition of the 25 per cent addition to tax pro¬ 
vided for in section 519 of the Revenue Act of 1932 is man¬ 
datory, where a taxpayer having taxable net gifts for 1938 
fails to make or file a return for that year. 

Chase Morsey, Esq., for the petitioner. 

Frank M. Cavanaugh, Esq., for the respondent. 
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The respondent determined a deficiency in gift tax 
against petitioner for the year 1938 in the amount of 
$5,191-87 and a penalty for failure to file a gift tax return 
for that year in the amount of $1,297.97. 

27 The questions presented are: 

(1) In arriving at the petitioner’s gift tax liability 
for the year 1938, did the Commissioner err in his deter¬ 
mination that gifts to trusts created by Louis Stockstrom 
on January 6, 1936, were gifts of future interest to which 
no exclusions apply? 

(2) Where no return was filed by or on behalf of peti¬ 
tioner for the year 1938, did the Commissioner err in adding 
a penalty of 25 per cent to the gift tax deficiency deter¬ 
mined for said year? 


Findings of Fact 

The petitioner, executor of the estate of Louis Stock¬ 
strom, deceased, is a resident of St. Louis, Missouri. 

In January, 1936, Louis Stockstrom created ten trusts, 
three for his children and seven for his grandchildren. He 
made gifts to each trust. A gift tax return was filed and 
no exclusions were claimed. The amount of tax shown on 
the return was $6,150, and this amount was paid. A claim 
for refund in the amount of $4,067.57 was filed in February 
of 1938. 

On April 23,1938, the deputy commissioner of the Bureau 
of Internal Revenue wrote Louis Stockstrom, stating that 
an audit of his gift tax return for the year 1936 indicated 
that the tax assessed for that year was $4,067.57 in excess 
of the amount due and enclosed a check for $4,067.57 plus 
interest of $151.04. This refund resulted from the allow¬ 
ance of exclusions of $5,000 in connection with each of the 
gifts made by Louis Stockstrom during the year 1936. 
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28 In 1937 Louis Stockstrom made further gifts to these 
trusts. A gift tax return was filed and exclusions 

totaling $46,019.65, not exceeding $5,000 for each donee, 
were taken on the return. On August 11, 1938, the deputy 
commissioner of internal revenue wrote Louis Stockstrom, 
stating that a deficiency in his Federal gift tax liability for 
the year 1937 was proposed in the amount of $38.16, re¬ 
sulting from an increase in the valuation of certain shares 
of preferred stock and an error in addition. The commis¬ 
sioner did not disturb or make any adjustment with respect 
to the exclusions claimed in the return. 

During the year 1938 Louis Stockstrom made 10 gifts in 
trust under trust agreements dated January 6, 1936. Each 
gift had a value of less than $5,000. The total value of the 
10 gifts was $34,612.50. No gift tax return was filed by or 
on behalf of Louis Stockstrom for the year 1938. 

M. E. Turner, a professional estate manager and trustee, 
as trustee for Louis Stockstrom, handled all of his personal 
books and records. He made out and filed gift tax returns 
reporting gifts in trust made by petitioner for each year 
since 1936, except for the year 1938. 

He did not file a gift tax return for 1938 because the gifts 
made in that year were less than $5,000 and because he was 
of the opinion that exclusions were allowable in the amount 
of $5,000 for each gift made. 

In 1941 a revenue agent investigating the income taxes 
of Louis Stockstrom discovered that no gift tax return had 
been filed for the year 1938. The agent and Turner went 
to see the head of the Federal estate and gift tax section 
of the office of the Bureau of Internal Revenue in St. Louis, 
and the latter stated to the agent in the presence of 

29 Turner that if a gift tax return had been filed by 
Stockstrom for the year 1938, there would have been 

no tax due. 
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In determining the deficiency the respondent held that 
gifts to trusts created by Louis Stockstrom, deceased, on 
January 6, 1936, were gifts in trust of future interests to 
which no exclusions applied. 

Opinion. 

Johnson, Judge: Section 504 (b) of the Revenue Act of 
1932 provides that in the case of gifts (other than of future 
interests in property) made to any person by the donor 
during the calendar year, the first $5,000 of such gifts to 
such person shall not, for the purposes of subsection (a), 
be included in the total amount of gifts made during such 
year. Prior to the decisions of the Supreme Court of the 
United States in Helvering v. Hutchings (1941), 312 U. S. 
393; United States v. Pelzer (1941), 312 U. S. 399, and Ryer- 
son v. United States (1941), 312 U. S. 405, this and other 
courts experienced difficulties in applying the term “future 
interests.” See Paul, Federal Estate and Gift Taxation, 
VoL II, pp. 970-971. It was held in several cases involving 
gifts in trust that the trust was the “person” to whom the 
gift was made, and that the gifts were of a present interest, 
thus entitling an individual making a gift in trust to one 
$5,000 exclusion. Commissioner v. Wells (C. C. A., 7th Cir., 
1937), 88 Fed. (2d) 339; Commissioner v. Krebs (C. C. A., 
3rd Cir., 1937), 90 Fed. (2d) 880; Seymour H. Knox, 36 
B. T. A. 630. Other courts later held that gifts in trust are 
gifts to the beneficiaries rather than to the trusts, and that 
the right to the exclusion depended upon whether each 
beneficiary acquired a present or future interest. 
30 Welch v. Davidson (C. C. A., 1st Cir., 1939), 102 Fed. 

(2d) 100; Robertson v. Nee (C. C. A., 8th Cir., 1939), 
105 Fed. (2d) 651; Rheinstrom v. Commissioner (C. C. A., 
8th Cir., 1939), and McBrier v. Commissioner (C. C. A., 3rd 
Cir., 1939), 108 Fed. (2d) 967. This Court thereafter ap¬ 
plied the principle enunciated in the last-mentioned deci¬ 
sions. Wilton Rubinstein, 41 B. T. A. 220, affd. 124 Fed. 
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(2d) 696. The Supreme Court in the Hutchings, Pelzer and 
Ryerson cases, decided in 1941, also applied the same prin¬ 
ciple, and indicated its approval of article 11 of Treasury 
Regulations 79 (1933 Edition), issued under the 1932 Act, 
as a correct construction of section 504 (b). The regulation 
treated each gift to the beneficiary of a trust as entitled to 
the benefit of the $5,000 exclusion unless the gift was of a 
“future interest.” 

The petitioner contends that inasmuch as at the time the 
transfers in trust here involved were made, decisions had 
been rendered in Commissioner v. Wells, supra, and Com¬ 
missioner v. Krebs, supra, to the effect that the trust was 
the donee and a transfer in trust effected a gift of a present 
interest, and inasmuch as the Commissioner temporarily 
acquiesced 1 in this erroneous expression of the law, the 
Commissioner and this Court are bound to continue to 
apply it in determining petitioner’s gift tax liability for 
1938, even though it has been held to be erroneous. We do 
not feel that any extended discussion of this contention is 
necessary. Cases such as Helvering v. R. J. Reynolds To¬ 
bacco Co., 306 U. S. 110, and Helvering v. Griffiths, 318 
U. S. 371, have no application. They involved in- 
31 stances where the Treasury Department changed a 
regulation which had been in effect for many years 
and was unsuccessful in its attempt to apply the changed 
regulation retroactively, and where it unsuccessfully at¬ 
tempted to get the Supreme Court to overrule Eisner v. 
Macomber, 250 U. S. 189, after the Court’s holding therein, 
that a dividend in common stock paid on stock of the same 
kind did not constitute taxable income, had been set forth 
in Treasury Regulations and recognized by Congress for 
many years. In the instant proceeding the respondent is 
not taking any action which conflicts with any regulation 
of long standing. The regulations have always properly 
interpreted the statute with respect to gifts of future in- 


1 C. B. 1938-1, p. 32. 
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terests. The Commissioner’s action in following an erro¬ 
neous express of the law, before the question of the proper 
rule to be applied in determining whether a transfer to a 
trust resulted in the transfer of a present or future interest 
had been settled by the Supreme Court, does not have the 
binding effect of a Treasury Regulation. He was bound to 
apply the law as set forth in the Supreme Court’s decisions 
in the Hutchings, Ryerson and Pelzer cases, supra. Those 
cases all involved transfers in trust made prior to 1939, 
and settled the law with respect to such transfer. 

Apparently the petitioner has conceded that, if these 
three Supreme Court decisions are controlling, the transfers 
in trust herein involved are transfers of future interests 
made to the beneficiaries of each trust as determined by 
the respondent, because he has not placed in evidence the 
ten trust instruments so that we could consider their provi¬ 
sions and decide whether or not any of the beneficiaries 
received a transfer of a present interest. The failure of 
petitioner to place these instruments in evidence 
32 leaves this Court with no alternative but to approve 
the respondent’s determination that the transfer 
made to the beneficiary of each trust was of a future in¬ 
terest with respect to which no exclusion is- permitted by 
the statute. 

On brief the petitioner states that no gift tax return was 
filed for 1938; that it was the duty of the collector under 
section 3612, Internal Revenue Code, to file a return, and 
that the respondent is without power to propose the assess¬ 
ment of a gift tax unless and until a gift tax return is 
filed. Even if this be conceded, it does not help the peti¬ 
tioner. The question in this proceeding is whether or not 
the petitioner is liable for the deficiency in gift tax for 
1938 determined by the respondent, and not whether the 
respondent has or has not the power to propose the assess¬ 
ment of such tax. The allegations of error in petitioner’s 
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petition are that the respondent erred in determining that 
gifts made to ten trasts by decedent in 1938 were gifts of 
future interests and in not allowing exclusions of $5,000 
in connection with each gift. For reasons hereinbefore 
mentioned, the petitioner has not proved that the respond¬ 
ent erred as alleged and the respondent’s determination of 
the deficiency for the year 1938 is sustained. 

The remaining question relates to the penalty for failure 
to file a gift tax return for the year 1938. The applicable 
statute, section 519 of the Revenue Act of 1932, provides: 

33 In case of any failure to make and file a return re¬ 
quired by this title, within the time prescribed by law 
or prescribed by the Commissioner in pursuance of 
law, 25 per centum of the tax shall be added to the tax, 
except that when a return is filed after such time and 
it is shown that the failure to file it was due to reason¬ 
able cause and not due to willful neglect no such addi¬ 
tion shall be made on the tax. 2 

Under these statutory provisions the imposition of the 
penalty where no return is filed is mandatory, even though 
this failure may have been due to reasonable cause. The 
“reasonable cause” provision only applies where a delin¬ 
quent return is filed. No gift tax return was filed for or 
on behalf of the decedent for the year 1938. The respond¬ 
ent’s determination that 25 per centum of the tax should 
be added thereto must be, and is, approved. William 
Fleming, 3 T. C. 974, 988, affd. 155 Fed. (2d) 204. 

Decision will be entered for the respondent. 

(Seal) 


2 So far as applicable this section is the same as section 3612 (d) (1) 
of the Internal Revenue Code. 
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34 DECISION. 


Pursuant to the determination of the Court, as set 
forth in its Findings of Fact and Opinion, promulgated 
April 20, 1950, it is 

Ordered and Decided: That there is a deficiency in gift 
tax in the amount of $5,191.87 for the year 1938, and a 
penalty for failure to file a gift tax return for said year in 
the amount of $1,297.97. 


Enter: 


Entered April 25, 1950. 
Served April 26, 1950. 
(Seal) 


/s/ C. P. LeMire, 

Judge. 


• •••••• 

35 Filed June 21,1950. The Tax Court of the 

United States. 


stat: 


DMIM 


STT OF EVIDENCE IN NARRATIVE 
FORM. 


M. E. Turner testified as follows: 

My name is M. E. Turner. I am a professional estate 
manager and trustee. I handled all of the personal books 
and records in connection with the gift tax matters of 
Louis Stockstrom from 1936. The first trusts were created 
in 1936. They were irrevocable and were ten in number. 

I filed a gift tax return on behalf of Mr. Stockstrom for 
1936 which showed a gift tax of $6,150, which was paid. 
The return is Petitioner’s Exhibit 1. We did not take the 
$5,000 exclusion for each trust. Later we filed a claim for 
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refund (Petitioner’s Exhibit 2). The Commissioner ex¬ 
amined the trust, allowed the exclusions, and paid the re¬ 
fund- The refund was allowed July 6, 1938, in the amount 
of $4,067.67. The letter allowing the claim for refund is 
Petitioner’s Exhibit 3 and the letter from the Collector is 
Petitioner’s Exhibit 4. 

Mr. Stockstrom made some more gifts in 1937. I pre¬ 
pared and filed his gift tax return for that year and 
36 we took the exclusions of $5,000. 

In 1936 we did not take the exclusions. In 1937, 
after he had given us our money back, we filed a return 
and took the exclusions. The Commissioner examined this 
return and allowed the exclusions. The return is Peti¬ 
tioner’s Exhibit 5. After the Commissioner examined the 
return he determined an additional tax of $38.66, accord¬ 
ing to his letter of August 11, 1938, which is Petitioner’s 
Exhibit 6. 

In 1938 Mr. Stockstrom made a few more gifts, each in 
the sum of less than $5,000. 

“The reason I didn’t file a gift tax return for the 
year 1938 was because of the fact that in the Wells 
and Krebs cases, which were the basis of the refund 
which we received, they allowed said exclusions, the 
regulations at that time providing that no gift tax 
return should be filed on gifts of less than $5,000.” 

In 1941 when the Revenue Agent was examining these 
trusts for the purpose of setting up tax on the income 
against Mr. Stockstrom, the Revenue Agent asked about 
gift tax returns and I told him that we had filed no return 
for 1938. The Agent and I then went to Mr. Carnahan’s 
office. He was the head of the Federal Estate and Gift 
Tax Division here in St. Louis. He advised the Agent in 
my presence that if a gift tax return had been filed in 1938 
there would have been no tax due. 
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The foregoing statement of evidence in narrative form 
was prepared by the attorney for the petitioner and is re¬ 
spectfully submitted herewith. 

Chase Morsey, 
Attorney for Petitioner. 

72 Filed June 21, 1950. The Tax Court of the 

United States. 

PETITION OF ESTATE OF LOUIS STOCKSTROM, DE¬ 
CEASED, ARTHUR STOCKSTROM, EXECUTOR, 
FOR REVIEW OF DECISION OF THE TAX 
COURT OF THE UNITED STATES. 

The above named petitioner, by Chase Morsey, his attor¬ 
ney, hereby petitions the United States Court of Appeals 
for the District of Columbia to review the decision of The 
Tax Court of the United States entered on April 20, 1950 
(petition for rehearing denied May 24,1950) in Docket No. 
18681, determining a deficiency in the gift tax liability of 
Louis Stockstrom, deceased, for the calendar year 1938 in 
the following amounts: 


Gift tax liability.$5,191.87 

Penalty . 1,297.97 


$6,489.84 


Jurisdiction. 

I. 

During the calendar year 1938 Louis Stockstrom was a 
resident of the City of St. Louis, Missouri. After his 
73 death in 1944 Arthur Stockstrom was appointed ex¬ 
ecutor of his estate. During the year 1938 Louis 
Stockstrom made ten gifts to ten separate trusts. Each 
gift was less than $5,000. The law, as being administered 
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at that time by the Commissioner, was to the effect that on 
gifts of less than $5,000 to tmsts no gift tax was dne and 
no return was required to be filed. Mr. Louis Stockstrom, 
in obedience to this law, filed no gift tax return and no 
return was filed for or on his behalf by the Collector or 
the Commissioner, as required by law. This being a no¬ 
return case, the Court of Appeals for the District of Colum¬ 
bia is the only appellate court having jurisdiction of this 
petition for review. 

n. 

Nature of Controversy. 

Prior to the year 1938, The Tax Court, in approximately 
twenty decisions, and the Courts of Appeal in the Third 
and Seventh Circuits had ruled that gifts to trusts were 
entitled to a $5,000 exclusion for each gift. After decisions 
in the Wells case and the Krebs case by the Courts of 
Appeal in the Third and Seventh Circuits, respectively, 
the Commissioner acquiesced in these decisions. In acqui¬ 
escing in these decisions, the Commissioner announced as 
a rule of his office that donors making gifts of less than 
$5,000 each to trusts were not liable for any gift tax and 
were not required to file a return. Consequently Louis 
Stockstrom, deceased, did not file a gift tax return for gifts 
made by him in 1938. Some ten years later the Commis¬ 
sioner determined that Mr. Stockstrom was liable for a gift 
tax in the amount of $5,191.87 on account of ten separate 
gifts made by him in 1938. Each gift was for ap- 
74 proximately $3,000. In addition to the gift tax lia¬ 
bility, the Commissioner determined a penalty of 
$1,297.97 for failure to file a return. 

The question involved in the case is whether or not the 
Commissioner had a right to change the rules of his office 
and enforce a gift tax liability for gifts made in 1938 when 
the rules in force in his office provided that no gift tax 
return should be filed and no gift tax liability sustained 
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when a donor made gifts to trusts where the gifts were less 
than $5,000. 

There is a further matter which has to deal with the 
question of burden of proof. Ordinarily, where the Com¬ 
missioner proposes the assessment of a gift tax, his action 
is prima facie correct. The burden is cast upon the tax¬ 
payer of going forward with evidence. In this case the 
taxpayer did go forward with evidence and the prima facie 
presumption of correctness passed out of the case. The 
Tax Court, in deciding the case, erroneously based its opin¬ 
ion upon the prima facie presumption of correctness which 
had passed out of the case. 


m. 

The petitioner, being aggrieved by the findings of fact 
and conclusions of law contained in the finding and opinion 
of The Tax Court and by its decision entered pursuant 
thereto, desires to obtain a review thereof by the United 
States Court of Appeals for the District of Columbia. 

IV. 

Points Upon Which Petitioner 
Intends to Rely. 

(a) The Tax Court erred in holding that the Com- 
75 missioner had a right to change the rules of his 
office and apply the changed rules retroactively so 
as to impose a gift tax liability, when, under the rules of 
his office, no gift tax liability was incurred by the deceased 
in making the gifts in question. 

(b) The Tax Court erred in holding that the deceased 
was liable for a penalty for failure to file a return. 

(c) The Tax Court erred in holding that the Commis¬ 
sioner had the power to propose a gift tax assessment in a 
case where no return was filed. 
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(d) Under the law, if the donor failed to file a gift tax 
return, it was the duty of the Collector or the Commis¬ 
sioner to file a return in his behalf before any tax liability 
could be assessed. 

In the case at bar neither the Collector nor the Commis¬ 
sioner filed such a return. Hence the Commissioner was 
without power to assess a gift tax liability or a penalty for 
failure to file a return. 

(e) The Tax Court correctly ruled that if the Commis¬ 
sioner had provided by regulation that no gift tax was due 
and no return required to be filed, he could not thereafter 
change the regulation and make it apply retroactively. The 
court then ruled incorrectly that the Commissioner’s acqui¬ 
escence in court decisions and adopting those decisions as 
a rule of his office was not as strong as a regulation and 
that the Commissioner could thereafter change the rule of 
his office and make it apply retroactively. 

(f) The Tax Court ruled erroneously that without the 
trusts being in evidence it had no alternative other 

76 than to approve the action of the Commissioner. 

The court overlooked the rule which requires the 
taxpayer to introduce evidence in order to overcome the 
prima facie presumption of correctness which attaches to 
the Commissioner’s action and after evidence has been 
introduced the prima facie presumption of correctness 
passes out of the case. The court overlooked the fact that 
it had nothing before it on which it could base its decision, 
and ruled erroneously that it was bound to affirm the action 
of the Commissioner. 

Respectfully submitted, 

Chase Morsey, 

Attorney for Petitioner. 

• •••••• 
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In the United States Court of Appeals 
for the District of Columbia Circuit 


No. 10,744 


Estate op Louis Stockstrom, Deceased 
Arthur Stockstrom, Executor, Petitioner 


Commissioner of Internal Revenue, Respondent 


OPINION BELOW 

The opinion of the Tax Court (R. 48-54) 1 is reported at 
14 T. C. 652. 


JURISDICTION 

This appeal involves a deficiency in gift tax for the year 
1938 and a penalty for failure to file a gift tax return for 
that year. The appeal is taken from the decision of the 
Tax Court entered April 25, 1950. (R. 55.) The case is 
brought to this Court by petition for review filed June 21, 

x Record references are to Appendix B which is attached to the taxpayer’s 
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1950 (R. 57-60), pursuant to the provisions of Section 
1141(a) of the Internal Revenue Code, as amended by Sec¬ 
tion 36 of the Act of June 25,1948. 

QUESTIONS PRESENTED 
CotftcHy 

1. Whether the Tax Court curront ly sustained the Com¬ 
missioner’s determination that certain gifts in trust that 
the decedent made in 1938 were gifts of future interests to 
which the $5,000 exclusion provided for in Section 504(b) 
of the Revenue Act of 1932 does not apply. 

2. Whether the 25 per cent addition to tax provided for 
in Section 519 of the Revenue Act of 1932 for failure to file 
a gift tax return was properly imposed in this case. 

STATUTES AND REGULATIONS INVOLVED 

These are set out in the Appendix, infra. 

STATEMENT 

The Tax Court found the following facts (R. 49-51): 

The taxpayer, executor of the estate of Louis Stockstrom, 
deceased, is a resident of St. Louis, Missouri (R. 49.) 

In January, 1936, Louis Stockstrom created ten trusts, 
three for his children and seven for his grandchildren. He 
made gifts to each trust. A gift tax return was filed and 
no exclusions were claimed. The amount of tax shown on 
the return was $6,150, and this amount was paid. A claim 
for refund in the amount of $4,067.57 was filed in February 
of 1938. (R. 49.) 

On April 23, 1938, the Deputy Commissioner of the Bu¬ 
reau of Internal Revenue wrote Louis Stockstrom, stating 
that an audit of his gift tax return for the year 1936 indi¬ 
cated that the tax assessed for that year was $4,067.57 in 
excess of the amount due and enclosed a check for $4,067.57 
plus interest of $151.04. This refund resulted from the al¬ 
lowance of exclusions of $5,000 in connection with each of 
the gifts made by Louis Stockstrom during the year 1936. 
(R. 49.) 
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In 1937 Louis Stockstrom made further gifts to these 
trusts. A gift tax return was filed and exclusions totaling 
$46,019.65, not exceeding $5,000 for each donee, were taken 
on the return. On August 11, 1938, the Deputy Commis¬ 
sioner of Internal Revenue wrote Louis Stockstrom, stating 
that a deficiency in his federal gift tax liability for the year 
1937 was proposed in the amount of $38.16, resulting from 
an increase in the valuation of certain shares of preferred 
stock and an error in addition. The Commissioner did not 
disturb or make any adjustment with respect to the exclu¬ 
sions claimed in the return. (R. 50.) 

During the year 1938 Louis Stockstrom made ten gifts in 
trust under trust agreements dated January 6,1936. Each 
gift had a value of less than $5,000. The total value of the 
ten gifts was $34,612.50. No gift tax return was filed by or 
on behalf of Louis Stockstrom for the year 1938. (R. 50.) 

M. E. Turner, a professional estate manager and trustee, 
as trustee for Louis Stockstrom, handled all of his personal 
books and records. He made out and filed gift tax returns 
reporting gifts in trust made by Louis Stockstrom for each 
year since 1936, except for the year (R. 50.) 

He did not file a gift tax return for 1938 because the gifts 
made in that year were less than $5,000 and because he was 
of the opinion that exclusions were allowable in the amount 
of $5,000 for each gift made. (R. 50.) 

In 1941 a revenue agent investigating the income taxes of 
Louis Stockstrom discovered that no gift tax return had 
been filed for the year 1938. The agent and Turner went 
to see the head of the Federal Estate and Gift Tax Section 
of the office of the Bureau of Internal Revenue in St Louis, 
and the latter stated to the agent in the presence of Turner 
that if a gift tax return/ had been filed by Stockstrom for 
the year 1938, there would have been no tax due. (R. 50.) 

In determining the deficiency the Commissioner held that 
gifts to trusts created by Louis Stockstrom, deceased, on 
January 6, 1936, were gifts in trust of future interests to 
which no exclusions applied. (R. 51.) 

On the basis of the foregoing facts the Tax Court upheld 
the Commissioner’s determination (R. 34-40) as to gift tax 
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for 1938 and also as to imposition of the 25 per cent penalty 
for failure to file a return for that year. 

SUMMARY OF ARGUMENT 

This case involves gift taxes for 1938 and the Commis¬ 
sioner determined that the gifts in trust here involved were 
gifts of “future interests’’ so that no exclusions are allow¬ 
able under Section 504(b) of the Revenue Act of 1932. 
The Tax Court had no alternative to sustaining that deter¬ 
mination. The taxpayer did not put the trust provisions in 
evidence and he relied solely upon the fact that the Com¬ 
missioner had made some contrary rulings in the past. 
However, there was no uniform practice of long standing 
and the law was unsettled prior to 1941 when the Supreme 
Court settled it. Helvering v. Hutchings, 312 TJ. S. 393; 
United States v. Pelzer, 312 U. S. 399; Ryerson v. United 
States, 312 TJ. S. 405. The Commissioner made his deter¬ 
mination in the light of those decisions and they unques¬ 
tionably support the tax. In the circumstances, there is no 
adequate basis for taxpayer’s contention as to estoppel and 
the Tax Court’s decision should be upheld by this Court 

The Commissioner imposed a 25 per cent penalty on tax¬ 
payer for failure to file a return. Under the applicable 
statute (Section 519 of the Revenue Act of 1932) the impo¬ 
sition of the penalty is mandatory in such cases, and the 
question as to reasonable cause for the failure to file a re¬ 
turn is not relevant 


ARGUMENT 

I 

The Tax Court Had No Alternative to Sustaining the Com¬ 
missioner's Determination That There Were Gifts of 
Future Interests. 

Section 504(b) of the Revenue Act of 1932 (Appendix, 
infra), which is here applicable, provides that in the case of 
gifts (other than of future interests in property) made to 
any person by the donor during the calendar year, the first 
$5,000 of such gifts to such person shall not, for the pur- 
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poses of subsection (a), be included in tbe total amount of 
gifts made during the year. 

In the instant case the decedent concededly made gifts in 
trust in 1938 and the question is whether they were gifts of 
future interests so that no exclusions were allowable under 
the statute. 

As pointed out by the Tax Court in its opinion in the in¬ 
stant case (R. 51-52) the law as to what constitutes a future 
interest within the meaning of the statute was unsettled 
prior to 1941 when the Supreme Court decided in Helver¬ 
ing v. Hutchings, 312 U. S. 393; United States v. Pelzer, 312 
U. S. 399; and Ryerson v. United States, 312 U. S. 405, that 
for purposes of the gift tax exclusion provisions, the first 
beneficiaries of a trust, and not the trust itself as an entity, 
are the donees; also, that the term “future interests” was 
correctly defined in the regulations (Article 11 of Treasury 
Regulations 79 (1933 ed. and also 1936 ecL, Appendix, 
infra), to include any interest or estate “whether vested or 
contingent, • • # limited to commence in use, possession, 
or enjoyment at some future date or time.” See particu¬ 
larly United States v. Pelzer, supra, 312 U. S. at page 403. 

Those decisions settled the law and they are unquestion¬ 
ably controlling here. The Tax Court correctly so held. 
(R. 53.) 

The Tax Court also pointed out (R. 53) that the taxpayer 
in the instant case has apparently conceded that if these 
Supreme Court decisions are controlling, the transfers in 
trust here involved are transfers of future interests. In 
this connection the Tax Court aptly said (R. 53): 

Apparently the petitioner has conceded that, if 
these three Supreme Court decisions are controlling, 
the transfers in trust herein involved are transfers of 
future interests made to the beneficiaries of each trust 
as determined by the respondent, because he has not 
placed in evidence the ten trust instruments so that we 
could consider their provisions and decide whether or 
not any of the benenciaries received a transfer of a 
present interest The failure of petitioner to place 
these instruments in evidence leaves this Court with no 
alternative but to approve the respondent’s determina- 
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tion that the transfer made to the beneficiary of each 
trnst was of a futnre interest with respect to which no 
exclusion is permitted by the statute. 

We submit that the Tax Court made no error in so hold¬ 
ing. The Commissioner’s determination is presumptively 
correct and the taxpayer has the burden of showing it to be 
erroneous. Commissioner v. Disston, 325 U. S. 442; Kniep 
v. Commissioner, 172 F. 2d 755 (C. A. 8th) Commissioner, 
v. Sharp, 153 F. 2d 163 (C. A. 9th). Plainly the taxpayer 
in the instant case did not discharge that burden and in the 
circumstances the Tax Court had no alternative to holding 
as it did that there were gifts of future interests within the 
meaning of the statute. And incidentally we may refer to 
the case of Stockstrom v. Commissioner, 3 T. C. 255, 2 where 
the trusts in question were construed for income tax pur¬ 
poses and it clearly appears that the provisions of the trusts 
were such as to create a future interest as to each donee. 
See also Fondren v. Commissioner, 324 U. S. 18; Hessen- 
bruch v. Commissioner, 178 F. 2d 785 (C. A. 3d). 

The taxpayer says (Br. 8-9) that the Commissioner ac¬ 
quiesced in two cases ( Commissioner v. Wells, 88 F. 2d 339 
(C. A. 7th); and Commissioner v. Krebs, 90 F. 2d 880 (C. 
A 3d)), the decisions in which are at variance with those 
of the Supreme Court which have been mentioned above. 
It is true that in 1938 the Bureau did acquiesce in the Wells 
and Krebs decisions (1938-1 Cum. Bull. 32, 516, 518) after 
having taken contrary action previously. However, de¬ 
spite such acquiescence and change in practice, the Treas¬ 
ury Regulations embodying the view accepted by the 
Supreme Court in the Hutchings, Pelzer and Ryerson cases 
were never repudiated or amended retroactively. To be 
sure, the Regulations were amended (see T. D. 4830,1938-2 
Cum. Bull. 368) so as to conform them to the 1938 amend¬ 
ments of the gift tax provisions of the 1932 Act (see Sec¬ 
tion 505 of the Revenue Act of 1938, c. 289, 52 Stat. 447; II 

2 For farther proceedings in that ease, see 143 F. 2d 491 (C. A. 8th), certio¬ 
rari denied, 326 U.8. 719; on remand, 7 T.C. 251, 164 F. 2d 697 (C. A. 8th). 
The case was eventually settled. 



Paul, Federal Estate and Gift Taxation, Section 15.10, page 
968) bnt there is no occasion to go into those amendments 
here, for they were made applicable only in computing the 
tax for the calendar year 1939 and succeeding calendar 
years ; a and here we are concerned with the 1938 tax. In 
this connection we would refer to the report of the Senate 
Finance Committee (S. Rep. No. 1567,75th Cong., 3d Sess., 
p. 41; 1939-1 Cum. Bull. (Part 2) 779,809), as follows: 

Section 503. Computation op Nnt Guts. 

In ascertaining the total amount of gifts made by a 
donor in a given calendar year, there is wholly excluded 
by the existing law (section 504(b) of the Revenue Act 
of 1932) a gift or gifts to any one person of an amount 
or value of $5,000, or less, or the first $5,000 in amount 
or value of a gift or gifts to any one person in excess of 
, that amount, with the exception that, if the gift is of a 
future interest in property, no amount thereof is ex¬ 
cluded. By section 510 of the Bouse bill the exclusion 
is reduced to $3,000, but in the judgment of the commit¬ 
tee the reduced amount is insufficient, and the commit¬ 
tee has restored to the bin the amount prescribed by 
the present law. The committee is also proposing an 
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The Supreme Court was not unmindful of the 1938 
amendments when it decided the Hutchings, Pelzer and 
Ryerson cases, swpra, and as above noted the Court held 
that under the earlier law with which we are here concerned 
gifts in trust are entitled to exclusions except in case of 
future interests. In the circumstances, taxpayer’s argu¬ 
ment that the exclusions are allowable even in case of 
future interests would go contrary to the Supreme Court 
decisions and it is therefore untenable. 

The taxpayer says (Br. 10) that when the Commissioner 
acquiesces in a court decision he makes it the law of all 
cases where the same question is involved. But of course 
that is not so, for the courts are not bound by the Commis¬ 
sioner’s acquiescence in any particular decision, and in¬ 
deed even prior to the decisions of the Supreme Court in 
the Hutchings, Pelzer and Ryerson cases, many of the lower 
courts refused to accept the Commissioner’s acquiescence 
in the Wells and Krebs cases. See for example, Welch v. 
Davidson, 102 F. 2d 100 (C. A. 1st); Rheinstrom v. Com¬ 
missioner, 105 F. 2d 642 (C. A. 8th); Robertson v. Nee, 105 
F. 2d 651 (C. A. 8th); Hutchings v. Commissioner, 111 F. 
2d 229 (C. A. 5th), affirmed, 312 U. S. 393, supra. See also 
Rubinstein v. Commissioner, 41 B.T.A. 220, affirmed and 
remanded sub. nom. Helvering v. Rubinstein, 124 F. 2d 969 
(C. A. 8th). 

The taxpayer refers (Br. 11) to Helvering v. Reynolds 
Co., 306 U. S. 110, where the Court held that an amendment 
to certain income tax regulations could not be retroactively 
applied. There the administrative construction sought to 
be changed had been uniform for many years. Here we 
have no such uniformity, and the administrative construc¬ 
tion was in a state of flux until settled by the Hutchings, 
Pelzer and Ryerson cases, supra. In the circumstances the 
Tax Court correctly held (R. 52-53) that the Commis¬ 
sioner’s action in the instant case is not in conflict with the 
Reynolds case. It is readily apparent that the public reve : 
nues might be seriously impaired if the Commissioner were 
irrevocably bound by an improvident acquiescence, and it is 
plain that he is not There is no injustice to this taxpayer 


who plainly owes the tax nnder the decisions of the Su¬ 
preme Court. Cf. Helvering v. Rubinstein, supra ; Commis¬ 
sioner v. Wells, 132 F. 2d 405 (C. A. 6th). 

The taxpayer makes a peculiar argument (Br. 12-14) 
that without filing a return the Commissioner was without 
power to propose the assessment of any tax herein. The 
Tax Court answered that argument as follows (R. 53-54): 

On brief the petitioner states that no gift tax return 
was filed for 1938; that it was the duty of the collector 
under section 3612, Internal Revenue Code, to file a re¬ 
turn, and that the respondent is without power to pro¬ 
pose the assessment of a gift tax unless and until a gift 
tax return is filed. Even if this be conceded, it does 
not help the petitioner. The question in this proceed¬ 
ing is whether or not the petitioner is liable for the defi¬ 
ciency in gift tax for 1938 determined by the respon¬ 
dent, and not whether the respondent has or has not 
the power to propose the assessment of such tax. The 
allegations of error in petitioner’s petition are that the 
respondent erred in determining that gifts made to ten 
trusts by decedent in 1938 were gifts of future inter¬ 
ests and in not allowing exclusion of $5,000 in con¬ 
nection with each gift For reasons hereinbefore 
mentioned, the petitioner has not proved that the 
respondent erred as alleged and the respondent’s de¬ 
termination of the deficiency for the year 1938 is sus¬ 
tained. 

While we concur in the result, still, we do not agree with 
any suggestion that the Commissioner is without power to 
propose the assessment of a gift tax until a gift tax return 
is filed. We are informed that it is not now and has not 
for many years been the practice of the Bureau to make a 
tax return for the taxpayer in circumstances such as here 
involved. It does not appear that the law contemplates 
that a return must necessarily be filed as a condition prece¬ 
dent to the issuance of a deficiency notice. See Sections 
271-272, Internal Revenue Code. And in cases where no re¬ 
turn is made by the taxpayer, the deficiency is determined 
and notice of deficiency given on the basis of the available 
information without any formal return being filed. 
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The making of a return on which to ground an assess¬ 
ment is not a necessity. In United States v. Hoar, 19 F. 2d 
399 (S.D. Ga.), the District Court held that a return made 
by the taxpayer or by the Collector for him under Revised 
Statutes, Section 3176 (the source of Section 3612, Inter¬ 
nal Revenue Code) was necessary as a basis for an assess¬ 
ment The Court of Appeals reversed the decision, holding 
that a return was not necessary to validate an assessment 
(27 F. 2d 250 (C. A. 5th)). In so holding the court said 
(p. 251): 

The Revenue Act of 1921 (Act Nov. 23,1921) was in 
force when the assessment was made. Section 250, par. 
(d), of that act contains the following provision: 

“That in the case of a false or fraudulent return with 
intent to evade tax, or of a failure to file a required re¬ 
turn, the amount of tax due may be determined, as¬ 
sessed, and collected, and a suit or proceeding for the 
collection of such amount may be begun, at any time 
after it becomes due. • • • ” Comp. St. § 6336-l/8tt(d). 

We are not aware of any authorities construing this 
section, but none are needed, as its provisions are plain. 
Section 250 deals generally with the payment of taxes 
and the making of returns, and the proviso just quoted 
is entirely consistent with the letter and intent of the 
section. It is evident that it was intended to apply to 
just such a case as this, and by necessary implication 
prevails over any inconsistent provisions of prior acts. 

And it will be. noted that Section 517(b) (1) of the Revenue 
Act of 1932 (Appendix, infra), which is similar to Section 
250(d) of the Revenue Act of 1921, plainly provides that in 
case of failure to file a return the tax may be assessed, or a 
proceeding in court for the collection of such a tax may be 
begun without assessment, at any time. See also Section 
1016 of the Internal Revenue Code. 

Moreover, the venue statute (Internal Revenue Code, Sec¬ 
tion 1141(b)) is not without significance for it provides for 
review by tins Court where no return has been filed. 

Furthermore, it is apparent that the deficiency notice 
contains substantially .the same information that would be 
incorporated in a return if separately made and subscribed 
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by the Commissioner, and it pnts no nndne strain npon the 
word “return” to hold that the Commissioner’s act of pre¬ 
paring and subscribing to the notice of deficiency fully 
meets all of the requirements of Section 3612 of the Code. 

In any event, the deficiency notice is an adequate substi¬ 
tute for a return and there is no basis whatsoever for any 
contention by the taxpayer that he is deprived of any infor¬ 
mation which would be available to him if a formal return 
had been filed; the point that is made by the taxpayer in 
this case is the sheerest technicality and plainly without 
any substantial merit. 

It is idle for taxpayer to contend that either the Tax 
Court or this Court is without jurisdiction in this case 
merely because no formal return was filed, and we do not 
read any of the cases cited by taxpayer (Br. 13; Anderson 
v. Commissioner, 11 T. C. 841; Heffernan v. Alexander, 48 
F. 2d 855 (W.D. Okla.); Commissioner v. Church, 103 F. 2d 
254 (C. A. 3d); Novo Trading Corp. v. Commissioner, 111 
F. 2d 449 (C. A. 2d), as supporting his views or being at 
variance with our position herein. 

Taxpayer says (Br. 15-16) that the Commissioner is 
estopped to assert that taxpayer failed to file a return. 
We disagree and submit that cases such as Stearns Co. v. 
United States, 291U. S. 54; Helvering v. Griffiths, 318 U. S. 
371, cited by taxpayer, are without application here. Ab 
above pointed out, the law was in a state of flux in 1938 and 
until 1941 when the Supreme Court settled it in the Hutch¬ 
ings, Pelzer and Ryerson cases. In the circumstances there 
is no adequate basis for any departure from the general 
rule that the Government is neither bound nor estopped by 
the acts of its agents. See Wilber Nat. Bank v. United 
States, 294 TJ. S. 120, where the Court said (pp. 123-124): 

Undoubtedly, the general rule is that the United 
States are neither bound nor estopped by the acts of 
their officers and agents in entering into an agreement 
or arrangement to do or cause to be done what the law 
does not sanction or permit Also, those dealing with 
an agent of the United States must be held to have had 
notice of the limitation of his authority. Utah Power 
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& Light Co. v. United States, 243 TJ. S. 389, 409; Sutton 
v. United States, 256 U. S. 575, 579. 

Taxpayer says (Br. 16-19) that the presumption of cor¬ 
rectness of the Commissioner’s determination “took flight 
and passed out of the case when the taxpayer produced evi¬ 
dence showing that the Commissioner made the exact oppo¬ 
site ruling on the same trusts in 1938.’’ Taxpayer is in 
effect arguing that because he succeeded in escaping taxes 
for 1936 and 1937, therefore, it necessarily follows that the 
Commissioner must yield as to later years involving the 
same point. We submit that taxpayer’s argument is speci¬ 
ous. The basic issue is whether there were gifts of future 
interests within the meaning of the statute. If the tax¬ 
payer wanted to meet the issue he should have put the trust 
provisions in evidence. His failure to do so left the Tax 
Court with no alternative except to sustain the Commis¬ 
sioner’s determination, and as noted above the Tax Court 
correctly so held. (R. 53-54.) Commissioner v. Disston, 
supra ; Kneip v. Commissioner, supra ; Commissioner v. 
Sharp, supra. The cases cited by taxpayer (Br. 17); Crude 
Oil Corp. v. Commissioner, 161 F. 2d 809 (C. A. 10th); 
Wiget v. Becker, 84 F. 2d 706 (C. A. 8th), are not at vari¬ 
ance with that result. They turn on their peculiar facts 
and do not present situations that are comparable to the 
one in the case at bar. 

n 

The Penally Was Rightly Imposed 

Section 519 of the Revenue Act of 1932 (Appendix, 
infra) provides that in case of any failure to make and file 
a return within the time prescribed by law or by the Com¬ 
missioner in pursuance of law, 25 per centum of the tax 
shall be added to the tax, except that when a return is filed 
after such time and it is shown that the failure to file it was 
due to reasonable cause and not to willful neglect no such 
addition shall be made to the tax. 

In the instant case the Tax Court took the view, correctly 
we submit, that under these statutory provisions the impo- 
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sition of the penalty where no retnrn is filed is mandatory, 
even though this failure may have been due to reasonable 
cause. The “reasonable cause’’ provision applies only 
where a delinquent return is filed. And no gift tax return 
having been filed by the taxpayer in the instant case the 
imposition of the penalty was proper. Fleming v. Commis¬ 
sioner, 3 T. C. 974, 988, 4 affirmed on other points, 155 F. 2d 
204 (C. A. 5th); Roeser v. Commissioner , 2 T. C. 298, 304; 
Paul, Federal Estate and Gift Taxation (1946 Supp.), Sec¬ 
tion 15.58, pages 677-678. 

The taxpayer refers (Br. 14) to the Regulations (Article 
52, Treasury Regulations 79 (1936 ed.), Appendix, infra) 
with respect to delinquency penalties. Article 52 provides 
in part as follows: 

Two classes of delinquents are subject to this addi¬ 
tion to the tax: 

(a) Those who do not file returns and for whom re¬ 
turns are made by a collector or the Commissioner, and 

(b) Those who file tardy returns and are unable to 
show reasonable cause for the delay. 

Taxpayer says this case does not come within either (a) or 
(b) because no return was filed. We submit that the case 
clearly comes within (a). This is so because the language 
of Article 52 as we understand it was not designed to make 
the filing of a return an essential prerequisite to the impo¬ 
sition of a penalty. The language was rather intended to 
convey the thought that where the taxpayer files no return 
and the collector or the Commissioner makes one for him, 
then the penalty should be imposed without regard to 
whether there was reasonable cause for the failure to file. 

4 The Tax Court there said: 

The second basic question is whether petitioner is liable for a penalty of 
25 percent of each year’s tax for failure to file gift tax returns. Section 
3612 (d) (1) of the Internal Bevenue Code provides for the addition of an 
amount not to exceed 25 percent of the tax in instances where a tax return 
is not made and filed within the prescribed time. This section is appli¬ 
cable in the case of failure to make and file gift tax returns. Section 
1018, Internal Bevenue Code. So far as pertinent here, section 519 of the 
Bevenue Act of 1932 is the same as section 3612 (d) (1) of the Internal 
Bevenue Code. Petitioner filed no gift tax returns for the years 1935 
through 1939, although, as we have held, he made taxable gifts in each of 
such years. In these circumstances the addition to the tax is mandatory. 
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Only where the taxpayer files a tardy return is the question 
as to reasonable cause relevant. 

Taxpayer’s argument (Br. 14) that Section 3612, Inter¬ 
nal Revenue Code, requires that a return must be filed be¬ 
fore either a tax or a penalty can be assessed is specious 
and has been answered above. 

In the light of the foregoing considerations we submit 
that the decision of the Tax Court is in all respects correct 
and there is no reversible error. 

CONCLUSION 

The decision of the Tax Court should be affirmed. 

Respectfully submitted. 


T hebon Lamar Caudle, 

Assistant Attorney General. 

Ellis N. Slack, ' 

Lee A. Jackson, 

L. W. Post, 

Special Assistants to 
the Attorney General. 


September, 1950. 
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APPENDIX 

Revenue Act of 1932, c. 209, 47 Stat. 169: 

Sec. 504. Net Gifts. 

(a) General Definition .—The term “net gifts” 
means the total amount of gifts made during the calen¬ 
dar year, less the deductions provided in section 505. 

(b) Gifts Less Than $5,000. —In the case of gifts 
(other than of future interests in property) made to 
any person by the donor during the calendar year, the 
first $5,000 of such gifts to such person shall not, for 
the purposes of subsection (a), be included in the total 
amount of gifts made during such year. 

Sec. 517. Period of Limitation Upon Assessment 
and Collection. 

(a) General Rule .—Except as provided in subsection 
(b), the amount of taxes imposed by this title shall be 
assessed within three years after the return was filed, 
and no proceeding in court without assessment for the 
collection of such taxes shall be begun after the expira¬ 
tion of three years after the return was filed. 

(b) Exceptions — 

(1) False Return Or No Return .—In the case of a 
false or fraudulent return with intent to evade tax 
or of a failure to file a return the tax may be as¬ 
sessed, or a proceeding in court for the collection of 
such tax may be begun without assessment, at any 
time. 

• • * • 

Sec. 519. Additions to the Tax in Case of Failure 
to File Return. 

In case of any failure to make and file a return re¬ 
quired by this title, within the time prescribed by law 
or prescribed by the Commissioner in pursuance of 
law, 25 per centum of the tax shall be added to the tax, 
except that when a return is filed after such time and it 
is shown that the failure to file it was due to reason¬ 
able cause and not due to willful neglect no such addi¬ 
tion shall be made to the tax. The amount so added to 
any tax shall be collected at the same time and in the 
same manner and as a part of the tax unless the tax has 
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been paid before tbe discovery of the neglect, in which 
case the amount so added shall be collected in the same 
manner as the tax. The amount added to the tax un¬ 
der this section shall be in lieu of the 25 per centum 
addition to the tax provided in section 3176 of the Re¬ 
vised Statutes, as amended. 

Revenue Act of 1935, c. 829, 49 Stat. 1014: 

Sec. 406. Failure to File Returns. 

In the case of a failure to make and file an internal- 
revenue tax return required by law, within the time 
prescribed by law or prescribed by the Commissionei; 
in pursuance of law, if the last date so prescribed for 
filing the return is after the date of the enactment of 
this Act, if a 25 per centum addition to the tax is pre¬ 
scribed by existing law, then there shall be added to the 
tax, in lieu of such 25 per centum: 5 per centum if the 
failure is for not more than 30 days, with an additional 
5 per centum for each additional 30 days or fraction 
thereof during which failure continues, not to exceed 
25 per centum in the aggregate. 

Treasury Regulations 79 (1936 ed.): 

Art. 9. Net gifts .—The tax is computed upon the 
amount of the donor’s net gifts (see articles 5, 6, and 
7). The term “net gifts” means the “total amount of 
gifts” computed as provided in section 504 (see article 
10), less the deductions provided in section 505. (See 
articles 12 and 13.) 

Art. 10. Total amount of gifts .—In determining 
the amount of gifts during any calendar year, there is 
excluded (save in the case of a gift or gifts of a future 
interest or interests) the first $5,000 of any single gift 
or aggregate of gifts made during such year to any one 
donee. A gift or gifts made during a given calendar 
year to any one donee of $5,000, or less, should not be 
listed on the return, unless consisting of a future inter¬ 
est or interests, or unless consisting of a present inter¬ 
est or interests created out of the same property in 
which a future interest or interests has been given. 
Gifts of future interests in property are required to be 
included in the total amount of gifts for the year even 
though the value of such gifts is $5,000, or less, and if 
such interest exceeds $5,000 in value, no part of the 
value is excluded from the total amount of gifts for the 
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year whether the gift or gifts be to a single donee or to 
a number of donees. For example, if the donor during 
the calendar year made a gift to A of $5,000 in money, 
a gift to B of $6,000 in money, and a gift to C of a 
future interest in property, such future interest being 
valued at $3,000, the total amount of gifts during such 
year, for the purposes of the tax, is $4,000. 

Art. 11. Future interests in property. —No part of 
the value of a gift of a future interest may be excluded 
in determining the total amount of gifts made during 
the calendar year. “Future interests” is a legal term, 
and includes reversions, remainders, and other interests 
or estates, whether vested or contingent, and whether 
or not supported by a particular interest or estate, 
which are limited to commence in use, possession, or 
enjoyment at some future date or time. The term hafs 
no reference to such contractual rights as exist in a 
bond, note (though bearing no interest until maturity), 
or in a policy of life insurance, the obligations of which 
*re to be discharged by payment in the future. But a 
future interest or interests in such contractual obliga¬ 
tions may be created by the limitations contained in a 
mist or other instrument of transfer employed in 
effecting a gift. For the valuation of future interests, 
see subdivision (7) of article 19. 

Art. 29. No return filed, or a false or fraudulent 
return filed— Section 3176, Revised Statutes, as 
amended by section 619(d), Revenue Act of 1928, pro¬ 
vides : 

If any person, corporation, company, or associa¬ 
tion fails to make and file a return or list at the time 
prescribed by law or by regulation made under au¬ 
thority of law, or makes, willfully or otherwise, a 
false or fraudulent return or list, the collector or 
deputy collector shall make the return or list from 
his own knowledge and from such information as he 
can obtain through testimony or otherwise. In any 
such case the Commissioner of Internal Revenue 
may, from his own knowledge and from such infor¬ 
mation as he can obtain through testimony or other¬ 
wise, make a return or amend any return made by a 
collector or deputy collector. Any return or list so 
made and subscribed by the Commissioner, or by a 
collector or deputy collector and approved by the 
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Commissioner, shall be prima facie good and suffi¬ 
cient for all legal purposes. • • • 

If a tax is found to be due upon such a return, the 
donor shall be liable for penalties as well as for the tax. 
For penalties, see sections 519, 520, and 525 and arti¬ 
cles 52, 53, and 58. 

Art. 49. Period of limitation upon assessment of 
tax .—The amount of the tax must be assessed within 
three years after the return was filed. Exceptions to 
this period of limitation are as follows: 

• • • 

(2) In the event the donor fails to file a return, the 
amount of tax due may be assessed at any time after 
the date prescribed for filing the return. See section 
518 and article 51 for provisions relating to the suspen¬ 
sion of the running of the statute of limitations on the 
making of assessments. 

• • • 

Abt. 52. Addition to the tax for failure to file re¬ 
turn .—For failure to file the return within the time 
prescribed, unless it is filed after such time and the 
failure is shown to have been due to a reasonable cause 
and not to willful neglect, a percentage of the amount 
of the tax will be added thereto as follows: (1) In case 
the last date prescribed for filing the return is after 
August 30,1935, 5 per cent will be added if the failure 
is for 30 days or less, with an additional 5 per cent for 
each additional 30 days or fraction thereof during 
which failure continues, not to exceed 25 per cent in the 
aggregate. (2) In case the last date prescribed for 
fifing the return is on or before August 30,1935, 25 per 
cent will be added. 

Two classes of delinquents are subject to this addi¬ 
tion to the tax: 

(a) Those who do not file returns and for whom re¬ 
turns are made by a collector or the Commisisoner, and 

(b) Those who file tardy returns and are unable to 
show reasonable cause for the delay. 

A donor who files a tardy return and wishes to avoid 
the addition to the tax must make an affirmative show¬ 
ing of all facts alleged as a reasonable cause for failure 
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to file the return on time in the form of an affidavit or 
affidavits which shonld be attached to the retnrn. If 
affidavits are furnished with the return or upon the 
collector’s demand, the collector, unless otherwise di¬ 
rected by the Commissioner, will forward the affidavits 
with the return, and, if the Commissioner determines 
that the delinquency was due to a reasonable cause and 
not to willful neglect, the addition to the tax will not 
be assessed. If the donor exercised ordinary business 
care and prudence and was nevertheless unable to file 
the return in the prescribed time, then the delay is due 
to reasonable cause. 
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No. 10,744. 

PETITIONER’S REPLY BRIEF. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


ESTATE OF LOUIS STOCKSTROM, Deceased, ARTHUR 
STOCKSTROM, Executor, 

Petitioner, 

vs. 

COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


On Petition for Review of the Decision of the Tax Court 
of the United States. 


There are some things in respondent’s brief that should 
not be passed by without notice. 

L 

On page 4, under the heading “Summary of Argument” 
respondent states: 

“The taxpayer did not put the trust provisions in 
evidence and he relied solely upon the fact that the 
Commissioner had made some contrary rulings in 
the past.” 
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This is an incorrect statement, because petitioner did 
not rely on any contrary rulings of the past. Petitioner 
relied on a specific, definite ruling in bis individual case. 
Tbe Commissioner ruled that the trusts executed by Louis 
Stockstrom on January 3, 1936, did not create future in¬ 
terests in property. 


n. 

On tbe same page, under tbe same heading, there ap¬ 
pears this statement: 

“There was no uniform practice of long standing 
and the law was unsettled prior to 1941 when the Su¬ 
preme Court settled it.” 

This statement is not correct for the reason that early 
in 1938 the Commissioner acquiesced in some twenty Tax 
Court decisions and in two decisions of courts of appeal 
in the Krebs and Wells cases, and from that time on the 
practice was uniform and remained so until sometime in 
July, 1941. The rule of law announced by the Commis¬ 
sioner was to this effect: 

Where a taxpayer makes a gift to a trust, the gift is of 
present interest in property and the taxpayer is entitled 
to the $5,000 exclusion for each gift. 

After announcing this rule of law governing the cases 
in his office, the Commissioner refunded all taxes paid by 
taxpayers who had made gifts in trust and had not taken 
the exclusions allowed by law. He permitted other tax¬ 
payers to file gift tax returns and take the exclusions 
where the gifts were made to trusts. He did this as the 
absolute and positive rule of his office. It was not varied 
or departed from in the slightest particular. We think 
that a period of three and a half years is long enough to 
be called a “period of long standing” and we also t hink 
that the practice was “uniform.” 
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On page 6 there appears this statement: 

“The Commissioner’s determination is presump¬ 
tively correct and the taxpayer has the burden of 
showing it to be erroneous. Plainly the taxpayer in 
the instant case did not discharge that burden.” 

If the taxpayer had a burden, that burden merely con¬ 
sisted of the duty of going forward with evidence. When 
the taxpayer does go forward with evidence, the pre¬ 
sumption takes flight and is out of the case. The taxpayer 
met its burden when it introduced written evidence to 
the effect that the Commissioner had examined the 1936 
trusts (to which the gifts were made in 1938) and had 
ruled that these very trusts did not create future inter¬ 
ests in property. The showing of this ruling by the Com¬ 
missioner was sufficient to sustain the taxpayer’s burden. 

On this same subject, on page 12 of the brief, there ap¬ 
pears this statement: 

“Taxpayer says (Br. 16-19) that the presumption 
of correctness of the Commissioner’s determination 
‘took flight and passed out of the case’ when the tax¬ 
payer produced evidence showing that the Commis¬ 
sioner made the exact opposite ruling on the same 
trusts in 1938 • * *. If the taxpayer wanted to meet 
the issue he should have put the trust provisions in 
evidence. His failure to do so left the Tax Court with 
no alternative except to sustain the Commissioner’s 
determination * * *. The cases cited by taxpayer 
(Br. 17) are not at variance with that result. They 
turn on their peculiar facts and do not present situa¬ 
tions that are comparable to the ones in the case at 
bar.” 

This is a peculiar statement indeed because, as the 
Court well knows, the facts in the case have nothing 
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whatever to do with the rule of law which the Court an¬ 
nounces. The rule of law cited in appellant’s brief on 
pages 16-19 is as old as the law itself. The court, in the 
cases cited in appellant’s brief, did not announce a new 
rule of law. The rule announced by the Court is as fol¬ 
lows: 

“A true presumption is not evidence though it sup¬ 
plies its place and requires the other party to proceed 
with the negative. Unless he does, he loses; when 
he does, the presumption is out of the case and the 
issue is open.” 

As stated above, this rule of law is of ancient origin. 
In American Jurisprudence, Vol. 20, Section 166, page 170, 
under the heading 4 ‘Presumption as Evidence”, we find 
the following: 

“The effect of a presumption is to invoke a rule of 
law which compels the jury to return a verdict in ac¬ 
cordance therewith, in the absence of any evidence 
to the contrary from the other side. If the opponent 
does present such evidence, then the presumption 
vanishes and the jury may consider the proof, free 
from such rule.” 

In the case at bar, the taxpayer did produce evidence 
and the presumption of correctness thereupon vanished 
from the case. 

The first ruling by the Commissioner to the effect that 
these trusts executed by the taxpayer did not create fu¬ 
ture interests in property is presumptively correct. The 
Commissioner’s second ruling that the same trusts did 
create future interests in property is also presumptively 
correct. Here then we have two presumptions of correct¬ 
ness and each is destructive of the other. Therefore, with 
the presumption of correctness destroyed, there was, as 
the Tax Court frankly admitted, nothing before the Court 
to be decided. This, of course, was not the fault of the 
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taxpayer, but was the fault of the Commissioner. If the 
Commissioner thought that the trusts created future in¬ 
terests in property, he should have put them in evidence. 

IV. 

On page 7, respondent quotes from the Senate Finance 
Committee Report, the following: 

“The Board of Tax Appeals and several of the 
Federal Courts have held, with respect to gifts in 
trust, that the trust entities were the donees and on 
that account the gifts were of present and not of fu¬ 
ture interests. The statute, as thus construed, affords 
ready means of tax avoidance.” 

This Committee Report shows that Congress recognized 
the law to be as declared by the Board of Tax Appeals 
and the Federal Courts. In the 1938 Revenue Act, to which 
the Senate Finance Committee Report refers, Congress 
changed the law and provided that after January 1, 1939, 
gifts to trusts should not be entitled to any exclusions. 
Here we have a clear case of congressional approval of the 
law as declared by the courts and which was then in force 
and effect in the Commissioner’s office by his acquiescence 
in the court decisions. Congress desired to change that 
law and did change it. 

Respondent now says that this was not the law in 1938. 
He says that the law was in a state of flux. How could it 
have been in a state of flux when the Commissioner ac¬ 
quiesced in the court decisions and adopted as a rule of 
his office that gifts to trusts were gifts of present interests 
in property, and when, thereafter, he went before Congress 
and had Congress change this rule of law? It must have 
been regarded as the law or Congress would not have 
changed it. 
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V. 

On page 8 of respondent’s brief, there appears this 
statement: 

“The courts are not bonnd by the Commissioner’s 
acquiescence in any particular decision.” 

We have not argued that the courts are bound by the 
Commissioner’s acquiescence. We are only arguing that 
the Commissioner is bound by his acquiescence in a court 
decision, the same as he is bound by his own regulations. 
We are arguing further that the taxpayer has a right to 
rely on the Commissioner’s acquiescence because the Com¬ 
missioner, by his acquiescence, is in effect telling all tax¬ 
payers that he will adopt the rule of law declared by the 
decision in which he acquiesces. 

VL 

On the same page, there appears this statement: 

“The taxpayer refers to Helvering v. Beynolds Co., 
306 U. S. 110, where the court held that an amend¬ 
ment to certain income tax regulations could not be 
retroactively applied. There the administrative con¬ 
struction sought to be changed had been uniform for 
many years. Here we have no such uniformity, and 
the administrative construction was in a state of flux.” 

This statement is incorrect for the following reasons: 

K 

(a) We have shown that the practice was uniform from 
January, 1938, until July, 1941; 

(b) The administrative construction was not in a state 
of flux because it was settled when the Commissioner ac¬ 
quiesced in the various court decisions. 

vn. 

On pages 9, 10 and 11 of respondent’s brief we find, in 
part, the following: 
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“The taxpayer makes a peculiar argument (Br. 
12-14), that without filing a return the Commissioner 
was without power to propose the assessment of any 
tax herein * • * 

It does not appear that the law contemplates that 
a return must necessarily be filed as a condition 
precedent to the issuance of a deficiency notice • • • 
The making of a return on which to ground an as¬ 
sessment is not a necessity • • • 

Furthermore, it is apparent that the deficiency no¬ 
tice contains substantially the same information that 
would be incorporated in a return if separately made 
and subscribed by the Commissioner, and it puts no 
undue strain on the word ‘return’ to hold that the 
Commissioner’s act of preparing and subscribing to 
the notice of deficiency fully meets all of the require¬ 
ments of Section 3612 of the Code • • • 

In any event, the deficiency notice is an adequate 
substitute for a return and there is no basis whatever 
for any contention by the taxpayer that he is deprived 
of any information which would be available to him if 
a formal return had been filed.” 

If this argument is sound, we ask the court to apply the 
same argument in reverse. The only purpose of requiring 
the taxpayer to make a gift tax return is to give informa¬ 
tion to the Commissioner. There is really no necessity for 
filing this return after the Commissioner has all of the 
information in his possession. The evidence shows that 
the Commissioner acquired all of this information in 1941 
when the Revenue Agent examined Mr. Stockstrom’s in¬ 
come tax returns. The agent set up the income from the 
trusts, and, under the doctrine of Helvering v. Clifford, 
charged that all of the income from these trusts was at¬ 
tributable to Mr. Stockstrom. The agent made a complete 
examination of the trusts. He found that there were gifts 
made in 1936, at the time the trusts were created; that 
there were other gifts made in 1937; and he also found 
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gifts made in 1938. He knew the exact amount of each 
gift and charged the income on that gift to Mr. Stockstrom 
personally. The agent thought that the taxpayer should 
have made a gift tax return for 1938, but was advised by 
the head of the Estate and Gift Tax Department in St. 
Louis, Missouri, that under the law as it existed in 1938 
when the gifts were made, no return was required. 

If the argument is sound and works in favor of respond¬ 
ent, it should work equally in favor of petitioner. The 
Government was in possession of every fact and detail. 
If there was a gift tax due, it was the duty of the Govern¬ 
ment to claim it at that time. Having failed to claim a 
tax within three years from the date of the discovery of 
all of the facts, respondent is now barred by the three-year 

period'of limitations. 

. * 

This point is-aptly illustrated in the case of Balkan Nat. 
Ins. Co. v. Cork,'101 Fed. (2d) 75, wherein the Court said: 

“While literally this is a case of failure to file a 
return, it is not a failure within the meaning of the 
statute.” 

In the case at bar the failure to file a return is not a 
failure within the meaning of the statute because the tax¬ 
payer gave the respondent full and complete information 
in 1941. 

Respondent knew that under the law as it existed in his 
office in 1938, there was no return required and there was 
no tax due. It is too late now to claim that a tax is due. 

Respectfully submitted, 

CHASE MORSEY, 

407 N. Eighth Street, 

St. Louis, Missouri, 

Attorney for Petitioner. 



















